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tables and the Instructions therein con-
tiained, and because it believed that, upun
a further consideration of the facts, plain-
i would withdraw the request. This
point was waived in the court below up.
on a stntement of fucts made nr to the
particulur agents in the supplementat
blll namel; and, while there seems to be
a radical difference between the parties as
to a proper interpretation ol this clause
of the contract, the question as here pre-
Benterl is only a moot one, and we do not

=leel called upon to settle it o

e This dispuses of all the errors assigned

* by connsei, and, with*the modification of
the fifth paragraph, above wsuguested,
the decree of the court below will he
uiﬂir‘rjned, and the costs in this court di-
vided.

Mr. Justice BREWER dissented, being ot
the opinion that the construction placed
upon this contract by Mr. Justice MILLER
(46 Fed. Rep. 145) on the preliminary hear-
Ing in the circult court was corr’actz. 4

(143 U, 8. §21)
UNITED STATES v. STATE OF TEXAS.

(February 29, 1392.)

OnrreryaL Jorisnictioy op StPrEME CouRT—“Po-
gl'ncu. QUESTION" — BOUNDARY DISPUTE WITH
TATE,

1. A controversy between the United States
and a state concerning the boundary between
the state and aterritory of the United States does
not fall within the principle of the cuses which
hold that the courts have no jurisdietion to deter-
mine “political questions.™ fhat principle only
applies to coutroversies with independent na-
tions, the determination of which is committed
to the executive department of the government.

2. Counst. U. 8. art. 3, § 2, extending the ju-
dicial power of the United States “tvo all cases”
in law and equity arising under the constitution,
laws, and treaties of the United States, and pro-
viding that the supreme court shall have origi-
nal jurisdiction of all cases “in which a state
shall be a party,” authorizes the supreme court
to entertain an original suit brought by the
United States against a state to determine a con-
troversy as to the boundary between the state and
a territory of the United States.

8. Such a suit is properly brought in equity,

and not at law,
i ief Justice FoLLErR and Mr., Justice
AMAR, dissenting.
‘—-———-——-__~___.\_~

In equity. :

Edgar Allen, Special Asst, Atty.Gen., lor
the United States. 4. H. Guarland, H.J.
May, and ¢ 4. Culberson, for the State of

566 143 ().5.621 For OPiviow

/" Mr. Tustice Harraiw delivered the opin-
fon of the court,

This suit was brought by original hill in.

this court pursuant to the act ol May 2,
1890, providing a temporary government
for the territory of Oklahoma, The 2th
section recites tha exivtence of acontrover-
8y between the United States an( thestnte
of Texas ay to the ownersbip o! what is
designated on the map of Texas as “ Greer
Ceunty,” and provides that the act shall
not be construed to apply to that county
until the title to the same has been ad-
judicuted and determined to be in the
United Stotes. In order that there might
be & speedy and final judielal deotermina.

[IL'ODX' 10/25F/QC£ on/ 0/{/61/:/&(‘ U‘[;/{,;
I el )
BUPREME COURT REPORTLR, Vor. 19,

2l T K

tion of this con troversy the attorney gen.
eral of the United Stutes way aunthorizedw
and directed to commence and prosecuted
on behall ot the United States ar*proper*
suif In enuity in thig court against the
state of Texaw, setting furth the title of °
the United Stiates to the country lying
Letween the North and South Forks of
the Iled river where the Indian Territory
and the state of Texas adjoin, eust of the
J00th degree of longitude, and claimed by
the stute of Texas as within its boundary.,
26 St. pp. 41, 92, c. 182, § 25, .

The state of ‘I'exas & bpeared and flled a
demurrer, and also an answer denying
the material allezations of the bill, The
case Iy now belore the court only upon
the demurrer, the principat grounds of
.which are that the question presented ja
pulitical in jts nature and character, and
not susceptible ol judicial determination
hy thiy court in the exercise of its juris-
diction as conferred by the constitution
and laws of the United States, that it s
notcompetent for the general government
to bring suit against & state of the Union
in one of its own courts, especially when
the right to be maintained is mutually
asserted by the TUnited Stateg and the
state, namely, the ownership of certain
designated territory; und that the plain-
tiff's cansze of action, being a suit to re-
cover real property, is legal, and not eq-
uitable, and consequently so much of the
act of May 2, 1890, as authorizes and di-
rects the prosecution of a suit in equity to
determine’ the rights of the United States
to the territory in question is unconstita-
tional and void.

The necessity of the pregsent suit asa
measureof peace between the general gov-
erninent and the state of Texas, and the
nature and importance of the questions
raised by the demurrer, will appear {rom
a staternentof the principal facts disclosed
by the bill and amended bill,

By a treaty between the United States
and Spain, made February 29, 1819, and
ratified February 19, 1891, it was pro-
vided:

“Art. 3. The boundary line between the
two countries, west of the Mirsissippli,
shnll begin on the Gulf of Mexico, at the
mouth of the river Sabine, in the gea, con
tinuing north, along the western bank of
that river, to the thirty-second degree of
latitude: thence, by a lne due north, to
the degree of latitude where it strikes theg

Riv Roxo of Natchitoches or led river;3
~then following the coursaof the Rio Roxo,»
weslward, to the degree of longitude 100
west from London and 23 from Washing-
ton; thep, crossing the said Red river,
and runping thence, by a line due north,
to the river Arkunsas;: thence, following
the ceurse of the southern bank of the
Arknnsas, to {ts source, in latitude 42
north; and thence, by that parallel of
latitude, to the South Sea. The whols
being nslaid down in Mellsh's map of the
United States, publirhed at Philadelphis,
Improved tothe 1stof January, 1818. Buot,
It the source of the Arkansas river shall ba
found to fall north ur south of latitude 42,
“then the line shall be run from the Aaid .
source due south or north, as the caase

may be, till it meets the sald parallel of
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proper that the actnal work of cleaning cars
shonld be done by the plaintif with utensils
provided by it; but the trnck facilities must
1 furnished by the defendant, If, however,
the plaintiff is not satisfied with the facilities
offered for this purpose, and desires further
facilities and conveniences which do pot now
exist, it should proceed under art. III. & 1, of
the contruct, by giving notice to the defendnnt
of its desire, and if the defendant, within thirty
davs after receiving such notice, neglects or
refuses to construet such facilities, the plaintiff
may construct the same nnd have the right to
wse and remove them during the term of the
contract.  The 5th paragraph of the decree
siemld be medified to this extent.

{6) Plaintiff ulso assigns as error the omis-
sion of the court to provide in its decree that
the defendant should dischbarge any of its ¢em-
ployés eogared in the operation of any part of
theroud jointly occupied and userd under the
contract, upon the demand of the plaintiff that
such employé be removed from that portiona
of the line. In this particular the cogtract
provides (art. III. § 3) that “*any employé of
ooe company engaged in the operation of any
part of the railway jointly oecupied and used
under this contract, shall be removed from
that portinn of said lioe wpon the request of
the otber,”  The allesuation of the bill in that
particular is, that for the purpose of facilitat-
ing the transportation of passengers from all
points on one road to all points upon the other
road, the plaintiff placed in the hands of sta-
tion acents at the stations between Denver and
Pueblo tickets to be sold to passengers who
should desire such transportation, and that de-
fendant uniformly and persistently thwarted,
when it bad power to do so, all attempts to
secure the movement of traffic over such
through line, and instrueted such agents, who
were paid for their services jointly by plaintiff
and defendnnt, to refuse to sell such tickets,
and to fnlsely state to passengers that plaintilf’s
trains would not stop at such stations; and
that plaintiff demanded that a2 number of such
agents, who made such statements, should be
removed; but the contract in that particular
was disregarded by the defendant. In its an-
swer, the defendant admitted that plaintiff de-
manded that certain of its agents be removed,
but alleged that such demand was made dur-
ing the pendency of these proceedings. within
;‘ ?3“_’ days before the filing of the supplemen-

al bill, and that such agents had pot as yet
siielntremoved Ly reason of the manifest over-
m.;d‘“;)f Ihe plaintiff in iznoring its time tables
et e 1nstructions therein contained, anq be-
atimf 1; believed that upon a further consider-
reen 8 the facts plaintiff would withdraw the

q(‘;f:l. This point was waived in the court
the pnr}.l‘pon a statement of facts made as 1o
amed Lcuc{&r Agents in the supplemental bill

i ereﬁc: b zvlnle there seems to be a radical
Dlerprec; Elween the parlies ns to a proper

¢ ques] ion of this cluuse of. the contract,
one, ang 1(311 as here prescuted is only a moot

.his d‘_‘e do not feel ealled upon to settle it.
Counsel 1S%OSG§ of all the errors nssigned by
P“rn"rn'n:]:n bvnth the modificution of the 5th
murfhé] » BUOVe surpested, the decree of the
h 0w will be utfirmed, and the costs in

this coprg divided,
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Mr. Justice Brewer dissented, being of the
opinion that the construction placed upon this
contract by Mr. Justice Miller on the prelim-
inary hearing io the Circuit Court was correct,

.

- ’ ‘ ’ 6
_ UNITED STATES OF AMERICA
‘ 2.

THE STATE OF TEXAS,

(See 8. C. Reporter's ed. 021-649,
¥ Cot-12 Gyp . Co o
This court has coynizance of a suit by the Unil-

ed States aguingt « State to determine bound-
ary—boundary betwceen the United Slates and
Teras—auit in equity., . )

1. 'This court’ can, under the Constitution, take
cognizance of an origional suit brought by the
Choited States owpninst o State to derermine the
boundary between one of the territories and such
State.,

2, This court has jurisdiction to determine the dis-
puted question nf boundary between the United
States and Texas.

3. A suit in equity is appropriate for determining
the houndary between the Tnited States und one
of the stutes.

[No. 5, Original.]
Arqued Dec. U, 1891, Decided Feb. 29, 1852.

IN EQUITY. This is an original suit brought
in this court by the Attorney-General of the
TUnited States on bebalf of the United States
against the Stute of Texas in pursuance of the
Act of May 2, 1590, which directed such 2 suit’
to be brought to establish the title of the United
States to the country lying between the North
and Soutl Forks of the Red River, where the
Ipdian Territory and the State of Texas ad-
join, east of the one bundredth degree of longi-
tude and cluimed by the State of Texas as
within its boundary, The Siate of Texas ap-
peared and filed 2 demurrer and the case is
now before this court only upon the demurrer.
Demurrer overruled.

Messrs. A. A. Garland, John Hancock,
George Clark, H. J. May and C. 4. Culberson,
Alty-Gen. of Texas, for defendant, in support
of demurrers.

As a State cannot be sued without its express
consent the inquiry is whether the defendant
bas suthorized this suit to be instituled and
prosecuted agsinst it, It involves the jurisdic-
tion of the court and upon it depends the valid-
ity of any decree which may be rendered.

Rhode Islund v. Massachusetts, 37 U. S, 12
Pet. 857 (9: 1253).

There is vested in no officer or body the au-
thority to consent that the State shall be sued
except in the law making power, which may

Nore.—As to surisdiction of Uniled States Su~
preme Court, where Federal question arises, orwhere
arc drawn in questinn statutes, Treaty, or Constitu-
tion, see notes to Martin v. Hunter, 4 97, Matthews
v. Zune, 2: 654, and Williams v. Norris. 6: 571,

As to jurisdiction of Tnited States Supreme Court
to declare state law voidd as in conflict with state con-
stitution: to revise decrees of state couris as to com-
struction of state laws: see noter to Hart v. Lam-
phire, T: 670, and Commereial Bunk of Clncinnati v.
Buckjnghgm. 12; 1690,
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give such consent on the terms it may choose
10 impose, :

United States v. Les, 106 U. 8. 205 (27: 176);
The Davis, 77 U. S. 10 Wall. 19 (19: 876); Bates
v. Republic, @ Tesx. 618; Borden v. Houston, 2
Tex, 504; Cherallier v. State, 10 Tex, 316;
Marshall v. Clark, 23 Tex. 82; Rose v. Gover-
nor, 24 Tex. 504.

At po time hasthe Legislature of Texas ex-
pressed its consent that this suit should be in-
stituted against the State. On the contrary,
that body seems disposed to insist upon the
method of determining the boundary line pro-
vided for in the Treaty.

Gen. Laws, Tex., Called Session, 1882.p. b.
~ The %tute statute of April 4th, 1887, does not
vest in”the executive the extracrdinary law
muking power of waiving the exemption of
the State,

Gen. Laws, Tex, 1887, p. 138. .

In cases in which a State shall be a party, in
which this court has original jurisdiction, the
adoption of the Constitution gave the consent
of the states to be sued.

Rhode Island v. Massachuselis, 37 1; S. 42
Pet. 657 (9: 1233),

In this case, however, this provision of the
Constitution is inapplicable.

United States v. Ferreira, 54 U. 8. 13 How.
52 (14: 47); Florida v. Georgic, 58 T. 8. 17
How. 478 (15: 131

The question is such a political question that
this court cannot judicially determine it in the
exercise of the jurisdiction conferred by the
Constitution. That a controversy respecting
the boundary between two independent nations
is a political and not a judicial question is well
settled.

Foster v. Netlson, 27 U, 8, 2 Pet. 253 (7:415);
Cherokee Nation v. Georgia, 80 U. 8. 5 Pet. 1
{8: 25); United States v. Arredondo, 81 U. 8. 6
Pet. 710 (8: 554); Garcia v. Lee, 37T, 5. 12 Pet.
811 (9: 1176).

The Treaty of 1819 between the United States
and Spain, that of 1832 between the United
States and Mexico, and that of 1888 between
the United States and the Republic of Texas,
remain intact and are the contracts which de-
fine and regulate the relations of the contract-
ing powers.

729?‘1713071 v. Fall, 73 U. 8. 6 Wall. 87 (18:

So also the method or tribunal provided by
the Treaty for the settlement of differences
arising thereunder must be resorted to.

t#reen v. Biddle, 21 T. S.8 Wheat. 1 (5: 547);
United States v. Ferretra, 54 U, 8. 18 How, 46
(14: 44).

But if the court shall be of opinion that this
controversy, coming over from a time when
the two governments were independent, is not
2 political question to be determined upon prip-
ciples of law applicable to nations, but is anal-
ogous to boundary differences between states
of the Tnion of which the court has original

urisdiction, then the judicial power of the
Jnited States, and especially tbe original ju-
risdiction of this court, does not extend to con-
troversies between the United Stales and an
individual State, :

Florida v, Georgia, 58 TU. 8. 17 How. 478
(15: 181): Rhorte lsland v. Mawsachusetts, 37
T. 8. 12 Pet. 657 (9: 1233); Alabama v. Geor-
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West Virginia, 78 U. S. 11 Wall. 89 {20:¢7
The Constitution provides that the judichd -

the United States shall be a party to conlfg
versies between two or more states; between]
State and citizens of another State; and betwe
a Stats or the citizens thereof, and forelg
states, citizens or subjects. The BSupreni
Court, by the clause immediately following
is given original jurisdiction ouly in cases afy
fecting ambassadors, other public ministers
and consuls, and those in which a
be a party; wherever a State is mentioned .
the clause declaring the extent of the judicia}
power, the opposite party to the controve
is also mentioned and in no instance does If
include the United States. The parties with}-

States by reason of the parties thereto, are dig]

cluded. XKeeping in view the 11th amend/
ment, the controversies over which the United
States rourts are given jurisdiction are- thosg
to which the United States might be a party
those to which a State of the Union might be
a party, where the opposite party was another
State of the Union. i

2 Curtis, Hist. Const. 444. i

The clause establishing the judicial poweris|
arranged by subjects and parties, carefully and
accurately grouped, and the cases in which the;
United States shall be a party are distinctly

The cases of which this court has original ju
risdiction are defined alone by reference to the
parties and only two classes of cases are' irg
cluded, namely: those affecting ambassadors
other public ministers and consuls, and those; -
in which & State, in cases over which the juf
dicial power is by the preceding clause ‘ex;
tended, shall be a party. In all the other
cases mentioned the jurisdiction is declared to
be appellate, It seems manifest that the judiz
cial power does not exiend to controversies béd
tween the United States and an individual
State, nor is the Supreme Court given original
jurisdiction in such cases. B0

Although it was proposed in the Convention
to stretch the judicial power to all guestiong
which involve the national peace and harmonyj

and an individual State or the United Stated}"
and the cilizens of an individual State neithégt

were adopted. Koo !
2 Mad. Papers, 861; 8 Mad. Papers, 1366. 48
A more specific proposition to vest in thgl
judiciary of the United States authority to ex '
amine into and decide wpon the claims of thg
Tnited States and an individual State to terrld
tory was peremptorily rejected. e
Mr. Justice Campbell in 58 T. 8. 17 Fo
521 (15: 194). N
This court is without originel jurisdictionin
cases in which the United States is a party. ‘g
United States v. Ferreira, 54 U. 8. 18 Howd
52 (14: 47); Florida v. Georgia, 58 U. B.'
How. 478 (15: 181).
T'he true rule on the subject is thus stated by
Mr. susiree Curtls in his dissenting opinion dl

the above case. .

AJty

gia, 84 U. S, 23 How. 510(18: 558); Virginifal

State sha Ii: '

separated from those in which & State may bed -

of the propositions in the breadth proposed,} -

oo

Falhi {

power shall extend to controversies to whigl. = -

whom the separate atates can have legal con: :
troversies cognizable in the courts of the United; . -

tinctly named and all others are necessarily exg- o

and all eontroversies between the United Stateg] : = =



1801,

That the United States cannot be a party to
a judicial controversy with a State in any
court,

If 1his position he sound it necessarily follows
that the Act of Congress under which the suit
is instituted is void.

Murbury v. Mudison, 5U. 8. 1 Cranch, 137
(122):480); Re Meizger, 46 U, S. 5 How. 176 (12:

).

It is fipally insisted, as ground of demurrer,
and that this court sitting as a court of equity
has no jurisdiction to hear and determine this
controversy between complainant and defend-
ant hetause, complainant’s causé of action is
legnl und not equitable, and that it is a suitor

action to Tecover certain real property claimed |

by eomplainant and fully described in the bill
of rompleinant; and if eomplainant has any
right to recover such right must be asserted, if
ut all, in a court of Jaw and pot ina court of
eynity as herein attempted.

fennett v, Buttericorth, 32 T. 8. 11 How.
606 113: 850%: Thompson v, Central Ohdo R, Cr.
53 U, 8. 6 Wall, 134 (18: 763); Seott v. Neoty,
120 U, 8. 106 (35: 358). ’

The eauseof nctinn as defined in the Actand
ntl et out in the bili is legal aod pot equita-
Lie, al}d consequently the bill should be dis-
missed,

Lewis v, Cocks, 90 . S, 28 Wall. 466 (23:
0): Civedn v. Billings, 16 Fla. 261; Loker v.
Dotle, 3 Ves. Jr. 4; 1 Pom. Eq. Jur, § 109 e
1.

Messrs, W, H, H. Miller, Atty-Fen., and Ed-
gar Allan, :lsst, dtty-Fen., for United States,
in opposition:

The bill does pot present a political ques-
tion.

The relations between a State and the Fed-
ernl Union are not analogous with international
relations,

Jones v, United States, 137 U. S. 202-212
(34: 6591-695); Foster v. Neilson, 27 T. S. 2 Pet.
308 (7: 433); Rhode Island v, Massachusetts, 37
C. 5. 12 {Pet. 727 (9: 1261); Sims v. Iroine, 8
T. 3. 3 Dall. 425454 (1: £65-677); Marlatt v.
Silk, 36 U, S. 11 Pet. 2, 18 (9: 609,,615); Burfon
Z. ‘)Wz'lliams, 16 U. S. 3 Wheat. 529-533 (4:
-452),

Article 3 of the Constitution clothed the
Federal courts with the power to establish jus-
tice and insure domestic tranquillity between
all the states of the Union.

The question of Federal judicial power over
P}ogndary questions between states has been set-
led.

Florida v. Georgia, 58 U. 8. 17 How. 478
(15: 181); Missouri v. Iowa, 48 U. 8 7. How.
660 (12: 861); Alabama v. Georgia, 64 U. 8. 23
How. 505 (16: 536); Firginin v. West Virginia,
T8 T, 8. 11 Wall. 39 (20: 67).

The President in enforcing the laws must
determine over what territory they are to be
enforced,

Carr v. United States, 98 T, S. 486 (25: 210);
Toster v, Neilson, 27 U. S, 2. Pet. 806 (7: 433);
Cherokee Nation v, Southern Kansas R. Co.
185 U. S. 656 (34: 301). .

The judicial power of the United States ex-
tends to all cases iu law and equity arising
gnder the Constitution, the laws of the United
States, nnd treaties made—and to controversies
to which the United Stales shall be & party.

<143 U, 8.
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Const. U, 8, art. 4, § 2: Chisholm v. Geor-
gia, 2 G. 8, 2 Dall. 410 (1:440); Cokens v. Vir-
ginia, 19 T. 8. 8 Wheat, 379 (5:285); Tennessee
v. Dazis, 100 U. S. 263 (25:650); Irzine v.
Marshall, 61 U. 8. 20 How,. 564 (15:907); Mar-
tin v. Hunter, 14U. S, 1 Wheat. 304 (4:97).

The provisions of the Constitution show a
clear purpose to have national controversies
adjudicated in the Federal courts.

Federalist, 264, 365; 1 Kent, Com. 402, 403;
Martin v. Hunter, 14 U.8. 1 Wheat. 330 (4:-
108); Osborn v. Bank of United States, 22 T,
S. 9 Wheat. 882 (6:231); Nushwille v. Cooper,
73 C. 5. 8 Wall. 247 (18:851); Ames v, Han-
sas, 111 U, 3. 462 (28:447).

The question invnlved in the issue now un-
der consideration was referred to by the court
in Chishelm v. Georgia, 2 U. S. 2 Dall. 419
(1:440). *

A State is properly a party only when it is
on the record ag such and it snes or is sued in
its political capacity.

Story, Const. & 1683; Fowler v. Lindsey, 8
T. S. 3 Dall, 411 (1:658); New York v, Con-
necticut, + U. S, 4 Dall. 1, 3, 6 (1:715,717);
United States v. Peters, 9 U. S, 5 Cranch, 115,
139 (3:53;60).

The application of the term ‘‘controversy” -
in the section referred to has been defined as
particularly appropriated to such disputes as
might arise between the United States and any
ope or more states respecting territorial or fis-
cal matters.

1 Tucker’s Bl. Com. App. 42; Story, Const.
(4th ed.) §§ 1674, 1679; Story, Const. pp. 740,
741, appendix.

This court, in construing the Constitution as
to the grants of powers to the United States
and the restrictions upon the states holds that
an exception of any particular case presupposes
that those which are not excepted are em-
braced within the grant or prohibition, and
have laid it down as a general rule that where
no exception is made in terms none will be
made by mere implication or construction.

Cohens v. Virginia, 19 U, 8. 6 Wheat. 878
(5:284); Society for Prop. Gosp. v. New Ha-
zen, 21 U. S. 8 Wheat, 489, 490 (5:668); Broun
v. Maryland, 25 . S. 12 Wheat. 488 (6:685).

The court has, however, exercised original
jurisdiction of a suit brought by the Tniled
States against a State, but there was an ap-
pearance and plea by the law officer of the
State.

United States v. North Carolina, 136 U. 8.
211 (34:338). :

The breadth of Congressional power under
Const. U. 8. §8, cl. 18, art. 1, bas frequently
been the object of cousideration both by the
early writers and by this court.

United States v. Fisher, 8 U. B. 2 Cranch,
359 (2:804); 1 Humilton's Works, -119; 3" Cul.
loch v. Maryland, 17 U. 8. 4 Wheat. 316 (4:
579): Parker v. Davis, 19 U. 8, 12 Wall. 457
(20:287); Norwich & W. E. Co. v. Johnson,
82 . S.15 Wall, 185 (21: 178) .

Every vested power is a sovereign power,
and includes the right to employ means fairly
applicable to the end sought. .

S Story, Const, 142, 143; Hepburn_v. Gris-
old, 75 U. S. 8 Wall, 615 (19:528); Parker v.
Daris, 79 U. 8. 12 Wall. 531-535 (20:305-307);
4 Elliott’s Deb, pp. 220-225.,
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The judiciary should presume, until the con-

trary is clearly shown, that there has been no

transgression of power by Cougress,

Parker v. Davis, 79U, S. 12 Wall. 531 (20:
805); Com. v. Smitk, 4 Binn, 123; Flelcher v.
Peck, 10 T. 8. 8 Cranch, 87 (3:162).

This court may adopt its own mode of pro-
ceeding,

Hlorida v. Georgia, 58 U, 8. 17 How,. 493
(15:189); Rhode Island v. Massachusetts, 38 U,
3. 13 Pet. 23, 24 (10:41), 39 U. S. 14 Pet. 210
(10:423),

., 1o the absence of any legislation of Congress
itself, asto the process and mede of procedure

whére the Supreme Court has original juris-

diction, the court itself may prescribe them.

New Jersey v. New York, 30 U. 8. 5 Pet. 284
(8:127); Kentucky v. Dennison, 65 U. S. 24
How. 66 (16:717).

This court will not assume that Congress
deliberately directed an illegal proceeding,

United States v. Dalles Military Road Co.
140 U. 8. 631, 632 (35:570,571); Breugr v.
DBlougher, 39 U, 8. 14 Pet, 197 (10:47,

The intention of the Legislature is to be re-
sorted to in order to find the meaning of the
words used in a law.

United States v. Freeman, 44 U. 8. 3 How.
565 (11:728).

Where a statute is capable of two construc-
tions that ope ia to be adopted which avoids a
constitutional objection.

Alebama & C. R. Co. v. Jones, 5 Nat. Banlr.
Reg. 97.

Mr. Justice Harlan
of the court:

This suit was brought by original bill in this
court pursuant to the Act of May 2d, 1890,
providing a temporary government for the Ter-
ritory of Oklahoma. ~ The 25th section recites
the existence of a controversy between the
Uniled States and the State of Texas as to the
ownership of what is designated on the map of
Texas as Greer County, and provides that the
Act shall not be construed to apply to that
county until the title to the same has been ad-
judicated and determined to be in the United
States. In order that there might be 2 speedy
8nd final judicinl determination of this contro-
versy the Attorney-General of the United States
was authorized and directed to commence nnd
prosecute on behalf of the United States a
proper suit in equity in this court against the
State of Texas, setfing forth the iitle of the
United States to the country lying between the
North and South Forks of the Red River,
where the Indian Territory and the State of
Texas adjoin, east of the one hundredth de-
gree of longitude, and claimed by the State of
Texas ns wil boundary. 26 Stat. 81, 92,

delivered the opinion

1thin its
chap. 182, § 25.
The State of Texas appeared nnd filed & de-
murrer and, also, an answer denying the ma.
terinl allegations of the bill. The case is now
before the court only upon the demurrer, the
principal grounds of which are: That the
question presented is political in its natare and
character, and not susceptible of judicial de-
termination by this court in the exercige of itg
Jurisdiction ns conferred by the Constitution
and laws of the United States; that it is not
competent for the general government to bring

288

THE UNITED STATES.

Exhibit 137, Page 5

1

Ocr. TERM)

suit against a State of the Union in one of itg
own courts, especially when the right to be’
muintained is mutually asserted by the United
States and the State, namely, the ownership of
certain designated territory; and that the plain.
tiff's cause of action, being a suit to recover
real property, is legal and not equitable, and,
consequently, s0 much of the Act of May 2d,"
1890, ns authorizes and directs the prosecution *
of a suit in equity to determine the rights of
the United States to the territory in questionis
unconstitutional and void. )
The necessity of the present suit as s mens-
ure of pence between the general government
and the State of Texas, and the nature and im-
portance of the questions raised by the demur-

rer, will appear trom a statement of the princi-, - -

?Eﬂ facts disclosed by the bill and amended .
111, [
By a Treaty between the United States and
Spain, made February 22d, 1819, and ratified
February 19th, 1821, it was provided:

*‘Art. 3. The boundary line belween the’
two countries, west of the Mississippi, shall
begin on the Gulf of Mexico, at the mouth of'
the river Sabine, in the sea, continuing north,
along the western bank of that river, to the
thirty-second degree of latitude; thence, by a
line due north, to the degree of latitude where
it strikes the Rio Roxo of Nalchitoches or Red
River; then following the course of the Rio
Roxo, westward, to the degree of longitude
100 west from London and 23 from ‘Washing.
ton; then, crossing the said Red River, and -
running thence, by a line due north, to the
river Arkansas; thence, following the course
of the southern bank of the Arkansas, to its .
source, in lazitude 42 North; and thence, by G
that paralle]l of 1stitude, to the South Sea, The,
whole being a5 laid down in Melish’s map of
the United States, published at Philadelphia,
improved Lo the st of January, 1818, But,if
the source of (he Arkansas River shall be found
to fall north or south of latitude 42, then the
line shall be run from the said source due south’
or north, as the case may be, till it meets the
said parallel of latitude 42, and thence, along
the said parallel. to the South Sea. All the is-
lands in the Sabine, and the said Red and Ark-
ansas rivers, throughout the course thus de-
scribed, to belong to the United States; but
the use of the waters, and navigation of the
Sabine to the sea, and of the suigarivers Rozo
and Arkansas, throughout the extent of the
said boundary, on their respective banks, shalf;
be common to the respective inhabitants of
both putions. A&

‘“The two high contractin
cede and renounce all their rights, claims, and?
pretensions to the territories described by the?
snid line; thatistosay: the United States hereZ
by cede to his Catholic Majesty, and renounce;
forever, all their rights, claims, and prelen-!
sions to the territories lying west and south of
the above described line; and in like manner,§
his Catholic Majesty cedes to the said United
States, all his rights, claims, and pretensionss.
to any territories east and north of the said
live; and for himself, his heirs, and successors;
renounces all claim to the said territories for:
ever.,” 8 Stat. at L. 252, 254, 258, art, 8. By

For the purpose of fixing the line with pr
cision, and of placing land marks to designat

g parties agree t(';

148 0.8 -
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the limits of both nations, it was stipulated
that cach appoint a comimissioner and a sur-
veyor, who should meet, before the end of one
Yeur from the ratification of the Treaty, at
Naichitoches, on the Red River, and run und
mark the live “‘from the mouth of the Sabine
to the Red River, and from the Red Biver to
the river Arkansas, and to ascertain the lati-
twde of the source of the river Arkansas, in
conformily to what is above agreed upon and
stipulated, and the line of latitude 42, to the
bouth Sens” making out plans and keeping
journals of their proceedings, and the result to
be considered as part of the Treaty, baving the
snme force as if it had been inserted therein,
8 Stat, at . 236, art. 4,

At the date of the ratifiention of thiy Trenty,
the country now constituting Texas belonged
ty Mexieo, part of the monarchy of Spain,
Subsequently, in 1824, Mexico became a sepn-

Usrrep StaTEs v. TEXASB,

rate, independent power, whereby the hound-
ary ilie sdesignated in the Treaty of 1819 be-
reine the line between the United States and
Mexien,

On the 12th of Januery, 1828, g Treaty bhe-
tween the United States and Mexico was con-
chuded, and, subsequently, April 5th, 1842,

wis vatitied, whereby, as between thosefrovero-
minis, the validity of the limits defined hy the
Tty of 1819 was confirmed. 8 Stat, at L.372. i

Ly a Treaty coucluded April 25th, 1338, be- |
tween tie United States and the Republie of ;
Tixas, which was ratified and proclaimed Oc-
tober 12th and 1Lith, 1538, it was declnred that |
the Treaty of limits made and concluded in;
128 bétween the United States and Mexico “Iis
biading upon the Republic of Texns.” And
ia order to prevent future disputes and colli-
sions in reward to tle boundary between the
countries, as designated by the Treaty of 1828,
it was stipulated:

“Art. 1. Each of the coniracting parties
shall appoint a commissioner and surveyor,
whoshall meet before the termination of twelve
muonths from the exchange of the ratification
of 1his convention, at New Orleans, and pro-
ceed 10 run and mark that portion of the said
boundary which extends from the monuth of
tle Sabine, where that river enters the Guif of
Mexico, to the Red River. They shall make
out plans and keep journals of their proceed-
10gs, and the result agreed upon by them shall
be considered as part of this convention, and
shall have the same force as if it were inserted
therein, , | |
. At 2 Anditis agreed that until this line
5 murked out, as is provided for in the {ore-
Zoine article, each of the contracting parties
shall continue to exercise jurisdiction in all
lerritory over which irs jurisdiction has hitherto
bge‘n excercised, and that the remaining portion
of the said boundary lioe shall be run and
marked at such time hereafter us may suit the
convenicnee of both the contracting purties,
unlil which time each of the said parties shall
exXercise without the interference of the other,
Within the territory of which the boundary
shiall not Liave been so marked and run, juris.
diction to the same extent to which it bas been
}_l;!i'eluforc usually exercised.” 8 Stat. at L,
511,

"

The Treaty of 1838 had not heen executed

on the Ist day of
3 T. 8,

Murch, 1845, when Congress,
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by joint resolution, consented that *““the terri-
tory properly inciuded within, and rightfully
belonging to the Republic of Texas, may be
erected into a new State” upon certain con-
ditions. 5 Stat. at L. 797. Those contlitions
having been accepted, Texas by s joint resolu-
tion of Congress passed December 29th, 1845
wns udmitted into the Union on an equal foot-
ing with the original states in all respects
whatever. 9 Stat, at L, 108.

By an Actof Congress, approved September
9th, 1850, certain propositions were made on
beinalf of the United States to the Suate of
Texas, 10 heeome obligutory upon the parties
when uaccepted by Texas, if such acceplance
wis given on or before December 1st, 1830,
One of those propositions was that Texas
would agree that its boundary on the north
should commence at the point at which the
meridian of one hundred degrees west from
Greenwich is intersected hy ‘the parallel of
thirty-six dewrees thirty minutes north latitude,

and run from that point due west to the mori. -

¢ian of one hundred and three degrees west
from Greenwich, thence due south to the
thirty-second degree of north latitude, thence
oa the paraliel of thirty-two decrees of north
latitude to the Rio Pravo del Norte, and thenee
with the chanpel of snid river to the Gulf of
JMexico; anntber, that Texas cede o the Cnited
States all her claim to territory exterior ta the
above limits and boundaries.” Tn considers-
tion of snid estahlishment of boundaries, cession
of claim to rerritory, and relinquishment of
claims, the Thnited "States agreed to pay to
Texas the sum of ten millions of dollarsin a
stock bearing five per cent interest, and re-
deemable at the end of fourteen years, the in-
terest payable half-yearly at the Treasury of
the Uniteld States. 9 Stat. at L. 446, chap. 44,

By an Act of Assembly upproved November
25th, 1850, the above propositions were accept-
ed by Texns, and it agreed to be bound by
them aceording to their true import,

During the whole period of nearly forty
years succeeding the Treaty of 1819 noaction,
except as above iodicated, was taken to settle
the boundary line in question. But, i the
year 1859, a2 joint commission on the part of
the United Siates and Texas commenced the
work of running that line, but separated with-
out reaching any conclusion. Nevertheless, in
1860, the commissioner upon the part of the
United States completed the work, without the
co-operation of the commissioner of Texas. and
reported the result to the General Land Office
in 1861. According to the determination of
the Commissioner on the part of the United
States, and under certzin surveys made from
1837 to 1859, pursuant 1o & conlract between
two persons named Jones and Brown aod the
Commissioner of Indian Affnirs, the true divid-
ing and boundary line between the United
States and the United Mexican States began
where the oue hundredth meridian touched
the main Red River aforesaid, running thence
along the line or course of what is now known
as'the South Fork of the Red River or river of
the Treaty of 1819,

After the commissioners of the United States
and Texas had failed to reach an agreement,
the Legislature of Texas, by an Act approved
February 8th, 1360, declared, ‘“‘that all the
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territory contained in the following limits, to
wit: Beginning ot the confluence of Red
River and Prairie Dog River, thence Tunning
up Red River, passing the mouth of South
Fork and following main or North Red River
to ifs intersection with the twenty-third degree
of west longitude; thence due north across Salt
Forl and Prairie Dog River, and thence fol-
lowing that river to the place of beginning; be,
and tle same is hereby, created into a county
1o he known by the name and style of the
county of Greer.” And by acts of its officers,
proceeding under its statutes, Texas assumed
antl exercised control and jurisdiction of the
territory constituting what is called the county
of Greer,

Notwithstanding those assertions of control
and jurisdiction, Texas, by an Act approved
May 2d, 1882, made provision for rupning and
marking the line in question. That Act pro-
vided for the appointment by the governor of
a suitable person or persons, who, in conjuAc-
tion with such person or persons as Might be
appointed by or on behalf of the United States
for the same purpose, should run and mark the
boundnry line between the territories of the
United States and the State of Texas, in order
that “*the question may be definitely settled as
to the true location of the one hundredth degree
of longitude west from London, and whether
the North Fork of Red River, or the Prairie
Dog Fork of said river, is the true Red River
designated in the Treaty between the United
States and Spain, made February 22, 1819.”

By an Act of Congress, approved January
31st, 1883, provision was made for the appoint-
meut of a commission by the President to act
with the commission to be appointed by the
State of Texas in ascertaining and marking the
point where the one hundredth meridian of
longitude crosses Red River, in sccordance
with the terms of the Treaty of 1819; the per-
fon or persons so appoinled to make report of
his or their action in the premises to the Secre-
tary of the Inlerior, who should transmit the
same to Congress at its pext session after the
Teport was made. 23 Stat. at L. 296,

Under the last mentioned acts a joint com-
mission was _organized, and it assembled at
Galveston, Texas, on February 23d, 188s.
Being unableto agree as to whether the stream
now
River, or that now called the South Fork or
Muin Red River, was the river referred to in
the Treaty of 1819, the joint commission ad-
journed sine fe with the understanding that
each commission would make its report to the
proper authorities and await instructions.
The commissioners on the part of the United
Strtes reported that “‘the Prairie Dog Town
Fork is the true boundary, and that the monu.
ment should be placed at the intersection of
the one hundredth meridian with this stream;”
while the commission on the part of Texns re-
ported that *‘the North Fork of Red River, ns
now named and delineated on the maps, is the
Rio Rojo or Red River delineated on Melish’s
maps, described in the Treaty of February 22,
1819, and is the boundary line of said Treaty
to the point where the one hundredth degree
of west Jongitude crosses the same.”

. The United States claims to have jurisdic-
tion over all the territory acquired by the
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Treaty of 1819, coniaining 1,511,570.17 acres.
between what has been designated as ‘thé

longilude from Greenwich; and that its right: -

linquished, bas been continuously asserted
from the ratification of the Treaty of 1819
the present time, .
The bill alleges that the State of Texas, with-
out right, claims, has taken possession of, and
endeavors 1o extend its luws and jurisdiction:

the year 1887 it gave public notice of its pur-|
pose to survey and place upon the market foir
sale, and otherwise dispose of that territory;’
jand tihat, in consegnence of its proceeding to4
i eject bone fide setilers from certain portions
thereof, President Cleveland, by proclamation’
| issued December 30th, 1887, warned all per-'
’ sons, whether claiming to act as officers of the:
county of Greer, or otherwise, against selling"
or disposing of, or attempting to sell or disposed
of any of said lands, or from exercising or at
tempting to exercise any authority over them,
and “‘against purchasing any part of said ter-!
ritory from any person or persons whalever.”}
23 Stat. at L. 1483, . e
The relief asked is a decree determining they
true line between the United States and the
State of Texas, and whether the land consti-}
tuting what is called *‘Greer County,™is withiz
the boundary and jurisdiction of the Unitedf}
States or of the State of Texas. )
ment prays that its rights, as asserted in the;
bill, be established, and that it have such other3
relief as the nature of the case may require. fi
In support of the contention that the ascer-|
tainment of the boundary between a Territory]
of the Uniled Stales and one of the states of
the Union is political in its nature and char
acter, and not susceptible of judicial determi]
nation, the defendant cites Foster v. Netlson,
27 U. 5. 2 Pet. 258, 307, 309 [7: 415, 433, 434
Cherokee Nntion v. Georgia, 30 U. S. 5 Pet.;';l'
21 [8: 25. 82]; United Siates v, Arredondo, 8k
U. 5. 6 Pet. 691, 711 (8: 547, 554]; and Garei

In Foster v. Neilson, which was an action]
to recover certain lands in Lonisiana, the cons
trolling question was as to0 whom the count
between the Iberville and the Perdido right,
fully belooged at the time the title of the plain
Ul in that case was acquired, The Unitéc

that France by the Treaty of Paris of 180%
ceded it to theé United States, Spain insisted
that the cession to France comprehended only
the territory which at that time was denomi’
naled Loulsiona. After examining varioif
articles of the Treaty of St. Ildefonso, Chsgf
Justice Marshall, speaking for the court, saidy
“In a controversy between two nations cOhd
cerning national boundary, it is scarcely pas
sible thut the courts of either should refuses¥g
abide by the measures adopted by its WO

over, the disputed territory, in violation of thei -
treaty righls of the United States; that, during] |

Prairie Dog Town Fork, or Main Red River; .

to said territory, so far from having been res} *.-

The governdy. - s

v. Lee, 37 U. 8. 12 Pet, 511, 517[9: 1176, 1178}% " =~
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government, There being no common trib-
unal to decide hetween them, each determines
for itself on is own rights, and if they cannot
adjust their differences peaceably, the right re-
The judiciary is
not that department of the government to which
the assertion of its interests against foreign
powers is confided: and itg duty commouly is
to decide upon individual rights, nceording to
those principles which the political depart-
ments of the nalion have established. If the
course of the nation hag been a plain one, its
courts would hesitate to pronounce it erron-
cous.” Aurain: **After lhese ucts of sovereign
power over the territory in dispute, asserting
the American construction of the Treaty by
which the government claims it, to maintain
the oppusite constructinn in its own courts
woulil certainly be an anomaly in the history
and practice of nations. If those departments
which are entrusted with the foreizn inter.
course of the nation, which assert and main-
tain its interests against foreign powers, have
unequivoeally asserted its rights of dominien
overn country of which it is in possessipn, and
which it claims under g Treaty; if the Legisla-
ture bas acted on the construction thus as-
serterl, it is not in its own courts thnt this con-
struction is to be denied. A question like this
respecting the hounduries of pations, is, as has
been truly said, more a political than a legal
yuestion; and, in its discussion, the courts nf
gvery country must respect the pronounced
will of the Legislature.” u

In Cnited Siates v, Arredondo, the court, re-
ferring to fvster v, Netlson, said:  “This court
did not deem the settlement of bounduries a
Judicial but a political question—that it was
not its duty to lead, bat to follow the action
of the other depurtments of the government.”
The same prineiples were recognized in Chero-
kee Nution v, Georpia and Gurrcia v, Lee,

These aathorities do not control the present
onse.  They relate to question of boundary be-
tween independent nations, and bave no appli-
cation to a question of that character arising
between the geoeral government and one of
the states composing the Union, or between
two states of the Union, By the Articles of
Confederation, Congress was made ““the lagt
Tesort on uppeal in all disputes and differences”
then subsisting or which thereafter might arise
“between two or more states concerning
boundary, jurisdiction, or any other cause
whatever; ” the authority so conferred to be
exercised by a special tribunal to be oriranized
o the mode preseribed in those Articles, and
its judgment 1o be tinul dnd conelusive, Art,
. At'the time of the adoption of the Consti-
tution there existed, ns thig court said in Rhode
’{slrznd v. Massnchusetis, 37 U, 5. 12 Pet. 657,
128, 724 [9: 1233, 1260], controversies between
eleven States, in respect to boundaries, which
bad continucd from the first settlement of the
colonies, The becessity for the creation of
Some tribunal for the settlement of these and
ike controversies that might arise, under the
Dew government to be formed, must, there-
fore, have been perceived by the framers of

e Constitution, and, consequently, among
he controversies to which the judicinl power
Of the United States was extended by the Con-
Stlitution, we find those between two or more
143 U. 8.
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states. And that g controversy between two
or more stales, in respect to boundary, is one
to which, under the Constitution, such Jjudicial
power extends, is no longer an open guestion
in this court. The cases of Lhode Island v,
Mussackusetts, 37 U, 8. 12 Pet. 657 [0: 1233 :
New Jersey v. New Tork, 30 U, 8, 5 Pet, 3
290 [8: 127, 129]; Missouri v, lowa, 48 U, 8. 7
How, 860 {12 861); Florida v, Georgia, 58 U.
5. 17 How, 478 [15: 181Y; dlabama v. Georgia,
64 . 8. 23 How, 505 [16: 556}; Virginia v,
West Virginia, 78 U, 8, 11 Wal . 39, 35 [20:
67, 711; Missouri v. Kentucky, 18 "G, S. 11
Wall, 395 [20: 118 i Indiana v, Kentucky, 138
U. 8. 479 [34: 329 » and Nebraska v, Jown, 143
U. 8. 359 [36: 186],—were all original suits, in
this court, for the judicial determination of
disputed boundary lines between states,
New Jersey v, New York, 30 U. B. 5 Pet. 284,

290 [8: 127, 129), Clief Justice Marshall said:

*“It has then been settied by our predecessors,

on greal deliberation, that this court may ex-

ercise its original jurisdiction in suits against a

State, under the authority conferred by the

Constitution and existing acts of Congress,”

And in Virginiu v. West Virginia it was said

by Mr. Justice Miller to be the establisherd doc-

trine of this court ‘'that it hag jurisdiction of

questions of bowndary between two states of

this Union, and that tiiis jurisdiction is not de-

feated, because in decidiog that question it be. °
comes necessary to examine into and construe

compacts or agreements between those States,

or because the decree which the court may

render, affects the territorial limits of the politi-

cal jurisdiction and sovereignty of the states

which are parties to the proceeding.” So, in

Wisconsin v. Pelican Ins. (o., 127 G, S, 265,

287, 288 [32: 239, 242} “By the Constitution,

therefore, this court has original jurisdiction

of suits brought by a State agaiost citizens of

another State, as well ag of controversies be.

Lween twostates, As to ‘controversies

between two or more states,’ The most nu.

merous class of which this court hag enter-

tained jurisdiction is that of controversies be-

bween two states as to the boundaries of their

territory, such as were determined before the

Revolution by the King in Council, and under.

the Articles of Confederation (while there was

Do nationsl judiciary) by committees or com-
missioners appointed by Congress.”

In view of these cases, it cannot, with pro-
priety, be said that o question of boundary be.
tween a Territory of the United States and ons
of the states of the Union is of & political nat-
ure, and not susceptible of judicial determina.
tion by a court having jurisdiction of such a
controversy. The important question there-
fore, is, whether this court can, under the
Constitution, take cognizance of an original
Suit brought by the United States against a
State to determine the boundary between one
of the territoriesand such State, Texas insists
that no such jurisdiction has been conferred
upon this court, and that the only mode in
which the present dispute can be peaceably
setlled is by agreement, in some form, be-
tween the United States and that State, . Of
course, if no such agreement can be reached—
and it seems that one is not probable—and it
neither party will surrender its clajm of au-
thority and “jurisdiction over the disputed ter-
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ritory, the result, according to the defendant’s
theory of the Constitution, must be that the
United States, in order to effect  settlement
of this vexed question of boundary, must bring
its guit in one of the courts of Texas—that
State consenting that its courts may be opened
for the assertion of claims against it by the
United States—or that, in the end there must
be n trinl of physical strength between the
government of the Union and Texas. The
first alternative is unwarranted both by the
letter and spiric of the Constitution. My, Jus-
tice Story has well said: *TIt scarcely seems
possible to raise a reasonable doubt a3 to the
propriety of giving to the national courts ju-
risdiction of cases in which the United Stales
are a party. It would be s perfect novelty in
the history of national jurisprudence, as well zs
of public law, thata sovereign had no authority
to sue in his own courts. Unless this power
were given to the United States, the enforce-
ment of all their Tights, powers, contracts and
privileges in their sovereign capacity would be
at the mercy of the states. They must be en-
forced, if at all, in the state tribunals.” s Story,
Const. § 1674, The second alternative, above
mentioned, has no place in our constitutional
system, and canuot be contemplated by any
patriot except with feelings of deep concern.

The cases in this court show that the framers
of the Constituticn did provide, by that in-
strument, for the judicial determination of all
cases in law and equity between two or more
states, including those involving questions of
boundary. Did they omit to provide for the
judicial determination of controversies arising
hetween the United States and one or more of
thestates of the Union ? This queslion isin ef-
fect answered by United States v. North Ouro-
fing, 138 TU. 8,211 [34: 386]. That was an
action of debt brought in this court by the
United States agninst the State of North Caro-
lina, upen certain bonds issued by that State,
The State appeared, the case was determined
here upon itsmerits,and judgment was rendered
for the State. It is true thal no question was
made as to the jurisdiction of this court, and
notbing was therefore said in the opirion upon
that subject. But it did not escape the atten-
tion. of the court, and the judgment would not
have been rendered except upon the theory
that this court has original jurisdiction of a
suit by the United States against a State.  As,
however, the question of Jurisdiction is vital
in this case, aug is distinetly raised, it is proper
Lo consider it upon its merits.

The Constitution extends the judicial power
of the United States *“10 all cases, in law and
equity, arising under this Constitution, the
laws of the United States and treaties made, or
which shall be made, under their authority;
to all cases affecting ambassadors, other pub-
lic ministers and consuls; to all cases of ad-
thiralty and maritime jurisdiction, to contro-
versies to which the United Slates shall be
8 party; to controversies between two or more
states; between a State and citizens of an-
other State; between citizens of different
states; between citizens of the same State
claiming lands under grants of different states,
and between a State or the citizens thereofand
foreign States, citizens or subjects. In all
cases, affecting ambassadors, or other public
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ministers and consuls, and those in which g
State shall be party, the Supreme Court shaj}
have original jurisdiction. In all the otheg .
cases before mentioned, the Supreme Courf -
shall bave appellate jurisdiction, both ss ¢4 .~ °
law and fact, with such exceptions, and undey - -
such regulation as the Congress shall maked -
. 3, § 2. “The judicial power of -thal
United States shall not be consirued to extend] - --
to any suit in law or equity, commenced of -
prosecuted against one of the United States b i
citizens of another State, or by citizens op
subjects of any foreign State.” 11th Amendy]
ment, RE
It is apparent upon the face of these clanses
that in one class of cases the jurisdiction of;
the courts of the Gnion depends *‘on the chars
acter of the cause, whoever may be the par:
ties,” and, in the other, on the character of the
parties, whatever may be the subject of con- N
troversy, Cohens v.” Virginin, 19 U, 8. 6. .
Wheat. 264, 878, 293 [5: 207, 284, 288]. Thel .~ -
present suit fallsin each class, for jtis, plainly,]
one orising under the Constitution, laws, and
treaties of the United States, and, also, one in
which the United States ig a party. It is;
therefore, one to whigh, by the express words:
of the Constitution, the judicial power of the]
United States extends. That a Circuit Court |
of the United States has not jurisdiction, un.:
der existing statutes, of a suit by the United.
States agninst a State, is clear; for by the Re-;
vised Statutes it is declared—as was done by
the Judiciary Act of 1789—that *‘the Supreme:
Court shall have exclusive Jjurisdiction of all]
controversies of a civil nature, where a Statg’
is a party, except between s State and its citi}
zens, or between a Stale and citizens of other} L
states, or alieng, in which latter cases it slml%. L

bave original, but not exclusive Jurisdiction.”§ - - -
Rev. Stat. § 687; Act of September 24th, 17897
chap. 20, 8'13; 1 Stat. at L. 80. Such excluy
sive jurisdiction was given to this court, be-
cause it best comported with the dignity of &
State, that & case in which it was a party;
should be determined in the highest, rather]
than in a subordinate, judicial tribunal of thej
pation.  Why then may uot this court taks
original eognizance of the present suit involvé’:
ing a question of boundary between a Terrisy
tory of the United States and a State ? i

The words, in the Constitution. *“in all cas ;
in which s State shall be party, the Su¥.:...-.=:
preme Court shall have original jarisdiction.’

made, of right, a party defendant, or in which
a State may, of right, be a party plaintiff.
is admitted that these words do not refer i
suits brought against a State by its own ciq;j,
zens or by citizens of other states, or by citizen¥;’
or subjects of foreign stales, even where suc
suits arise under the Constitution, laws, ani
treaties of the United States, becanse the ju

cial power of the Uunited States does not ex’
tend to suits of ¢ndiciduals acainst states:
Hans v. Louisiana, 184 U. S, 1 [33: 349 , an
authorities there cited; : . 5
ple, 184 U. 8. 29, 30 [83: 849, 852]. It is

bowever, said that the words last :
only to suits in which a State is a party, and
in which, also, the opposite party is anoth

State of the Union or & foreign State. Thig
143 T,

A

~



1801,

cannot be eorrect, for it must be conceded that
a State can briog an original suit in this court
amaingt 1 citizen of wnotber State, Wisconsin
v, Petiran Ins. Co. 127 U. 8, 265, 287 [32:
i), 242].  Besides, unless a State is exempt
altogether from suit by the United States, we
do not pereeive upon what sound rule of con-
structinn suits brousht by the United States in
this court—especinlly if they be suits the cor-
reet dueision of which depends upon the Con-
stitution, luws, or treaties of the United States
—ate Lo be excluded from its original jurisdic-
tion ns detined in the Constitution, Thut in-
strument extends the judicial power of the
TCuited Stales “to all cases,” inlaw and equity,
arising nnider the Constitution, laws, and trea-
ties of the United States, and to controversies
in which the United States shall be a party,
and confers upon this court original jurisdic-
tion “‘in «l enses,” **in which a State shall be
party,” that is, in all cuses mentioned in the
precetding cluuse in which a State may, of
right, be made a party defendant, as well as
in ull cuses in which a State may, of right, in-
stitute u suit in u court of she Uniled States.
The present case is of the former cluss. We
<cannot assume thut the framers of the Consti-
tution, while extending the judicial power of
the United States to conrroversies between two
or more Stutes of the Union, and between o
State ot the Union and foreign states, intended
o exempt & State altogetter from suit by the
geueral sovernment. They could not “have
overluoked the possibility that controversies,
capable of judicial solufion, might urise be-
tween the United States and some of the states,
and that the permanence of the Union might
be endangered if to sowme tribunal was not cn-
trusted the power to determine them according
to the recognized prineiples of law, And to
what tribunul could a trust, so momentous, be
moute appropriately committed than to that
which the people of the United States, in or-
der to form a more perfect Union. establish
justice, and insure domestic tranguillity, have
coostituted with authority to speals for all the
people and all the states, upon questions be-
fore it to which the judicial power of the na-
ton extends? It would be difticult to suzzest
any reason why this court should have juris.
diction to determine questions of boundary
between two or more states, but not jurisdic-
tion of controversies of like character between
the United States and a State.

. Ur. Justice Bradley, spenking for the court
In Huns v. Louisiana, 13+ G, S, 1, 13, 15 [23:
':'4-']' referred to shat bad been snid by cer-
in statesmen at the time the Constitution was
uprler submiss
*“The letter is appealed to now, as it was then,
35 a ground for sustaining a suit broucht by
an individual against a State, . The truth
18, that the cognizance of suits and actions un-
koowno to the law, and forbidden by the law,
W8S mot contemplated by the Constitution
Wwhen establishing the judiciul power of the
United States. Some things, undoubtedly,
were made justiciable which were not known
28 such at the comwon law; such, for exam.
Ple, ns controversies Dbetween states as to
bm}ndl}ry lines, and other questions admitting
of judicial solution. Aud yet the case of Penn
V. Baltimore, 1 Ves, Sr. 444, shows that some

143 T. 8. U. 8., Boox 36.
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of these unusual subjects of litigation were not
unknown to the courts even in coloninl times;
and several cases of the same general character
arose under the Articles of Confederation, and
were brought before the tribunal provided for
that purpese in those articles. 181 U. S. app.
L [83: 1045)., The estnblishment of this new
branch of jurisdiction seemed to be necessary
from the extinguishment of diplomatic rela-
tions between the states.” That case, und
others in this court relating to the suability of
states, proceeded upon the brond ground that
‘“it is inherent in the nature of sovercignty not
to be amenable to the suit of an <ndiridual
without its consent.”

The question as to the suability of one gov-
ernment by uanother government rests upom
wholly different grounds. Texns is not called
to the bur of this court at the suit of an indi-
vidual, buat at the suit of the rovernment estah- |
lished for the common and ctjual Lenefit of
the people of all the states, The submission
to judicial solution of cootroversies arising be-
tween these two movernments, “‘each sover-
eign, with respect to the objects committed ro
it, and neither sovereizn with respeet to the
objects committed rto “the other” (P Oulloch
v. Huryland, 17 T, 8. 4 Wharr, 316, 400, 110
[4:379, 600, 02]), but both subject to the su-
preme law of the land, does no violence to the
inherent nature of sovereizaty. The slates of
the Ubion have agreed, in the Constitution,
that the judicial power of the Tuited States
shull extend to alf cases arising under the Con-
stitution, laws, and treaties of the United
States, without regard to the clhuracter of the
parties (excluding, of course, suits against a
* State by its own eitizens or by citizens of other
“states, or by citizens or subjects of foreicn
-states), and equally to coutroversies to which
i the United States shall be a party, without re-
i gard to the subject of such controversies, and
i that this court may exercise original jurisdic-
: tion in all such cases, “'in which a State shall
: be party,” without excluding those in which
 the United States may be the oppssite party.
i The exercise, Ltherefore, by this court, of such
! original jurisdiction in n suit brought Ly one
i State against another todetermine the boundary

line between them, or in a suit hrought by the
i United States against 2 State to determine the
tboundary between a Territory of the United
: Stutes und that State, so far from infringing,
lin either case, upon the sovercignty, is with
- the consent of the State sued. Such consent
-wus given by Texas when admitted into the
| Gnion upon” an equul footing in all respects
1 with the other states.

{ _Weare of opinion that this court has juris-
j diction to determine the disputed question of
! boundary between the TUnited Stales and
Texas.

It is contended that, even if this court has
jurisdiction, the dispute as to houndary must
Le determined in an action at law, and that
the Act of Congress requiring the institution of
this suit in equity is unconstitutional and void
as, in effect, declaring that legal rights shall
be tried and determined as if they were equi-
table rights, This is not a mew gquestion in
this court, It wns sugrested in argument,
though oot decided, in Fouwler v. Lindsey, 8 U.
8. 3 Dall. 411, 413 [1: 633, 639). M, Justica
293
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Washington, in that case, said: “I will not
gay that a State could sue at law for such an
incorporeal right as that of sovereignty and
jurisdiction; but even if a court of law would
not afford a remedy, I cau see no reuson why
a remedy should not be obtained in a court of
cquity. The State of New TYork might, I
think, file & bill against the State of Con-
necticut, prayiog to be quicted as to the bound-
aries of the disputed territory; and this court,
in order to effectuate justice, might appoint
commissioners to ascertain- and report those
boundaries,” But the question arose dirvectly
in Lhode Istund v. Massachusetts, 37 U. 8, 12
Pet, 657, T34 [9: 1233, 1264], which was a
suit in equity in this court involving the bound-
ary line between two states. The court said :
** No court acts differently in deciding on
boundary betweenstates, than on lines between
separate tracts of land: if there is uncertainty
where the line is, if there is a couofusion of
Loundaries by the pature of interlocking
grants, the obliteration of marks, the intermix-
ing of possession under different proprietors,
the cffects of acecident, fraud, op time, or other
kindred causes, it is a case appropriate to
equity. Awnissueat law is directed, a commis-
sion of boundary awarded; or, if the court are
satisfled without either, they decree what and
where the boundary of a farm, a manor, prov-
ince, or State is and shall he.” When that
case was before the court, at a subsequent
term, Chief Justice Tauey, after stating that
the case was of peculiar character, involving
a question of boundary between two sovereign
states, litigated in a court of justice, and that
there were no precedents as to forms and modes
of proceedings, said: ‘‘ Thesubject was how-
ever fully considered at January term, 1828,
when a motion was made by the defendant to
dismiss thisbill. Upon tbat occasion the court
determined to frame their proceedings accord-
ing to those which bhad been ndopted in the
English courts, in cases most analogous to
this, where the boundaries of great political
bodies had been brought into question. And,
acting upon this principle, it was then decided
that the rules and practice of the Court of
Chancery should govern in conducting this
suit to o tinal issue. The reasoning upon which
that decision was founded is fully stated in
the opinion then delivered; and upon re-exam-
ining the subject, we are quite satisfied as to
the correctuess of this decision.” 39 U, S. 14
Pet. 210, 256 [10: 423, 445]. Theabove cases,
New Jersey v. New York, Missouri v. lowa,
Florida v. Georgia, Aladbama v. Georgia, Vir-
ginia v. West Virginia, Missouri v. Ientucky,
Indiana v. Kentucky, and Nebraska v. loua,
were nll original suits in equity in this court,
involving the boundary of states. In view of
these precedents, it is scarcely necessary for
the court to examine this question anew. Of
course, if a suit in equity is appropriate for
determining the boundary between two states,
there can be no objection to the present suit
as being in equity and not atlaw., Itisnota
suit simply to determine the legal title to, and
the ownership of, the lunds constituting Greer
county. It involves the larger question of
governmeatal authority and jurisdiction over

. between two or more states;” *‘ between a State4

that terrilory. The United States, in effect,
asks the specific execution of the terms of the

294

A

Exhibit 137, Page 11

-

THE UXKITED STATES,

Treaty of 1818, to the end that the disorder
and public mischiefs that will ensuc from x4
continuance of the present condition of things} -
may be prevented. The agreement, embodied
in the Treaty, to fix the lines with precision,3
and to place landmarks to designate the limita]
of the twn conlracting nations, could not wellf . .
be enforced by an action at law. The billd. ~
and amended bill make a case for the interpod .
sition of a court of equity. Al
Demurrer overruled.

e

Mr. Chief Justice Fuller, with whom con:":.-
curred My, Justics Lamar, dissenting: .y
Mr. Justice Lamar and myself are unables
to concur in the decison just announced. £
This court has original jurisdiction of twos
classes of cases only, those affecting smbag-
sadors, other public ministers and consuls,
and those in which a State shall be a party. “

i1 A
The judicial power extends to *controversies. 3}

-y

and citizens of another State;” and ** between. %+’
a State or the citizens thereof, and foreign.
states, citizens or subjects,” Qur original ju-
risdiction, which depends solely upoa the-
character of the parties, is confined to the:
cases enumerated, in which a State may be a.
party, and this is not one of them. .

The judicial power also extends to contro-
versies to which the United States shall be au
party, but such controversies are not included:
in the grant of original jurisdiction. To thes
controversy here the United States is a party. !

We are of opinion, therefore, that this case-
is not within the original jurisdiction of th
court. :

MARSHALL FIELD & CO. Appts., -3
. by
JOHXN 1. CLARK, Collector of the Port of]

Chicago.

Ax

ROBERT M. BOYD Er an., Appis.,
v.

UNITED STATES and JoEr B. EREARDT,
Collector of the Port of New York.,

CHARLES STERNBACH =T iL., Appis.]

7

D,

UNITED STATES.
(See S. C. Reporter’s ed. 618-700)
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Tariff Act af October 2, 1890, when mol comy}
petent lo show error in la't-—authenticaﬁon'qf
Act of Congress — trunsferring legisiativg
power to the President—bounties on the pros)
duction of sugar—obgections to the Act—effeck]
or tnealidity of part of an Aect. B

1. Ttis not competent to show from the jourﬁa,
of either House, or from the reports of commit-

NOTE.—48 tn conatruction of statute, according to
purpose for which it was passed, see note to Unite
States v. Saunders, 22:738. o1

A3 to provisng in statutes; construction and in
pretation, see note to United States v, Dickson,
88g,

That popular and received impott of words Jur
nishes Tule of interpretation in laws as well ag $
public and svcial transactions; exceptlions and

148 U.°8




