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UNITED STATES V. TEXAS, 335 U.s. 707
ARGUED MARCH 28, 1950. - DECIDED JUNE 5, 1950.

1. 1IN THIS SUIT, BROUGHT IN THIS COURT BY THE UNITED STATES AGAINST
THE STATE OF TEXAS UNDER ART. III, SEC. 2, CL. 2 OF THE CONSTITUTION,
HELD: THE UNITED STATES IS ENTITLED TO A DECREE ADJUDGING AND
DECLARING THE PARAMOUNT RIGHTS OF THE UNITED STATES AS AGAINST TEXAS IN
THE AREA CLAIMED BY TEXAS WHICH LIES UNDER THE GULF OF MEXICO BEYOND
THE LOW-WATER MARK ON THE COAST OF TEXAS AND OUTSIDE THE INLAND WATERS,
ENJOINING TEXAS AND ALL PERSONS CLATMING UNDER IT FROM CONTINUING TO
TRESPASS UPON THE AREA IN VIOLATION OF THE RIGHTS OF THE UNITED STATES,
AND REQUIRING TEXAS TO ACCOUNT TO THE UNITED STATES FOR ALL MONEY
DERIVED BY IT FROM THE ARFA AFTER JUNE 23, 1%47. PP. 709-720.

2. EVEN IF TEXAS HAD BOTH DOMINIUM AND IMPERIUM IN AND OVER THIS
MARGINAL BELT WHEN SHE EXISTED AS AN INDEPENDENT REPUBLIC, ANY CLATM
THAT SHE MAY HAVE HAD TO THE MARGINAL SEA WAS RELINQUISHED TO THE
UNITED STATES WHEN TEXAS CEASED TO BE AN INDEPENDENT NATION AND WAS
ADMITTED TO THE UNION "ON AN EQUAL FOOTING WITH THE EXISTING STATES™
PURSUANT TO THE JOINT RESOLUTION OF MARCH 1, 1845, 5 STAT. 797. PP.
715-720.

(A) THE "EQUAL FOOTING" CLAUSE WAS DESIGNED NOT TO WIPE OUT ECONOMIC
DIVERSITIES AMONG THE SEVERAL STATES BUT TO CREATE PARITY AS RESPECTS
POLITICAL STANDING AND SOVEREIGNTY. P. 716.

(B) THE "EQUAL FOOTING" CLAUSE NEGATIVES ANY IMPLIED, SPECIAL
I TMITATION OF ANY OF THE PARAMOUNT POWERS OF THE UNITED STATES IN FAVOR
OF A STATE. P. 717. ’

(C) ALTHOUGH DOMINIUM AND IMPERIUM ARE NORMALLY SEPARABLE AND
SEPARATE, THIS IS AN INSTANCE WHERE PROPERTY INTERESTS ARE SO
SUBORDINATED TC THE RIGHTS OF SOVEREIGNTY AS TO FOLLOW SOVEREIGNTY. P.
719.

(D) IF THE PROPERTY, WHATEVER IT MAY BE, LIES SEAWARD OF LOW-WATER
MARK, ITS USE, DISPOSITION, MANAGEMENT, AND CONTROIL INVOLVE NATIONAL
INTERESTS AND NATIONAL RESPONSIBILITIES, THEREBY GIVING RISE TO
PARAMOUNT NATIONAL RIGHTS IN IT. UNITED STATES V. CRLIFORNIA, 332 U.S.
19. P. 719.

(E) THE Y“EQUAT FOOTING" CLAUSE PREVENTS EXTENSION OF THE SOVEREIGNTY
OF A STATE INTO THE DOMAIN OF POLITICAL AND SOVEREIGN POWER OF THE
UNITED STATES FROM WHICH THE OTHER STATES HAVE BEEN EXCLUDED, JUST AS
IT PREVENTS A CONTRACTION OF SOVEREIGNTY WHICH WOULD PRODUCE INEQUALITY
AMONG THE STATES. PP. 719-720.

3. THAT TEXAS IN 1941 SOUGHT TO EXTEND ITS BOUNDARY TO A LINE IN THE
GULF OF MEXICO 24 MARINE MILES BEYOND THE THREE-MILE LIMIT AND ASSERTED
OWNERSHIP OF THE BED WITHIN THAT AREA AND IN 1947 SOUGHT TO EXTEND THE
BOUNDARY TO THE OUTER EDGE OF THE CONTINENTAL SHELF DO NOT REQUIRE A
DIFFERENT RESULT. UNITED STATES V. LOUISIANA, ANTE, P. 699. P. 720.

4. THE MOTIONS OF TEXAS FOR AN ORDER TO TAKE DEPOSITIONS AND FOR THE
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APPOINTMENT OF A SPECIAL MASTER ARE DENIED, BECAUSE THERE IS NO NEED TO
TAKE EVIDENCE IN THIS CASE. PP. 715, 720.

5. 1IN RULING ON A MOTION BY THE UNITED STATES FOR LEAVE TO FILE THE
COMPLAINT IN THIS CASE, 337 U.S. 902, AND ON A MOTION BY TEXAS TO
DISMISS THE COMPLAINT FOR WANT OF ORIGINAL JURISDICTION, 338 U.S. 806,
THIS COURT, IN EFFECT, HELD THAT IT HAD ORIGINAL JURISDICTION UNDER
ART. III, SEC. 2, CL. 2 OF THE CONSTITUTION, EVEN THOUGH TEXAS HAD NOT
CONSENTED TO BE SUED. PP. 709-710.

UNITED STATES V. TEXAS.
NO. 13, ORIGINAL.

THE CASE AND THE EARLIER PROCEEDING HEREIN ARE STATED IN THE OPINION
AT PP. 709-712. THE CONCLUSION THAT THE UNITED STATES IS ENTITLED TO
THE RELIEF PRAYED FOR IS REPORTED AT P. 720.

MR. JUSTICE DOUGLAS DELIVERED THE OPINION OF THE COURT.

THIS SUIT, LIKE ITS COMPANION, UNITED STATES V. LOUISIANA, ANTE, P.
699, DECIDED THIS DAY, INVOKES OUR ORIGINAL JURISDICTION UNDER ART.
IIT, SEC. 2, CL. 2 OF THE CONSTITUTION AND PUTS INTO ISSUE THE
CONFLICTING CLATMS OF THE PARTIES TO OIL AND OTHER PRODUCTS UNDER THE
BED OF THE OCEAN BELOW LOW-WATER MARK OFF THE SHORES OF TEXAS.

THE COMPLATINT ALLEGES THAT THE UNITED STATES WAS AND IS

"THE OWNER IN FEE SIMPLE OF, OR POSSESSED OF PARAMOUNT RIGHTS IN, AND
FULIL DOMINION AND POWER OVER, THE LANDS, MINERALS AND OTHER THINGS
UNDERLYING THE GULF OF MEXICO, LYING SEAWARD OF THE ORDINARY LOW-WATER
MARK ON THE COAST OF TEXAS AND OUTSIDE OF THE INLAND WATERS, EXTENDING
SEAWARD TO THE OUTER EDGE OF THE CONTINENTAL SHELF AND BOUNDED ON THE
EAST AND SOUTHWEST, RESPECTIVELY, BY THE EASTERN BOUNDARY OF THE STATE
OF TEXAS AND THE BOUNDARY BETWEEN THE UNITED STATES AND MEXICO."

THE COMPLAINT IS IN OTHER MATERIAL RESPECTS IDENTICAL WITH THAT FILED
AGAINST LOUISIANA. THE PRAYER IS FOR A DECREE ADJUDGING AND DECLARING
THE RIGHTS OF THE UNITED STATES AS AGAINST TEXAS IN THE ABOVE-DESCRIBED
AREA, ENJOINING TEXAS AND ALL PERSONS CLAIMING UNDER IT FROM CONTINUING
TO TRESPASS UPON THE AREA IN VIOLATION OF THE RIGHTS OF THE UNITED
STATES, AND REQUIRING TEXAS TO ACCOUNT TO THE UNITED STATES FOR ALL
MONEY DERIVED BY IT FROM THE AREA SUBSEQUENT TO JUNE 23, 1947.

TEXAS OPPOSED THE MOTION FOR LEAVE TO FILE THE COMPLAINT ON THE
GROUNDS THAT THE ATTORNEY GENERAT, WAS NOT AUTHORIZED TO BRING THE SUIT
AND THAT THE SUIT, IF BROUGHT, SHOULD BE INSTITUTED IN A DISTRICT
COURT. AND TEXAS, LIKE LOULSIANA, MOVED TO DISMISS ON THE GROUND THAT
SINCE TEXAS HAD NOT CONSENTED TO BE SUED, THE COURT HAD NO ORIGINAL
JURISDICTION OF THE SUIT. AFTER ARGUMENT, WE GRANTED THE MOTION FOR
LEAVE TO FILE THE COMPLAINT. 337 U.S. 902. TEXAS THEN MOVED TO
DISMISS THE COMPLAINT ON THE GROUND THAT THE SUIT DID NOT COME WITHIN
THE ORIGINAL JURISDICTION OF THE COURT. SHE ALSO MOVED FOR A MORE
DEFINITE STATEMENT OR FOR A BILL OF PARTICULARS AND FOR AN EXTENSION OF
TIME TO ANSWER. THE UNITED STATES THEN MOVED FOR JUDGMENT. THESE
VARIOUS MOTIONS WERE DENIED AND TEXAS WAS GRANTED THIRTY DAYS TO FILE
AN ANSWER. 338 U.S. 806.

TEXAS IN HER ANSWER, AS LATER AMENDED, RENEWS HER OBJECTION THAT THIS
CASE IS NOT ONE OF WHICH THE COURT HAS ORIGINAL JURISDICTION; DENIES
THAT THE UNITED STATES IS OR EVER HAS BEEN THE OWNER OF THE LANDS,
MINERALS, ETC., UNDERLYING THE GULF OF MEXICO WITHIN THE DISPUTED AREA;
DENIES THAT THE UNITED STATES IS OR EVER HAS BEEN POSSESSED OF
PARAMOUNT RIGHTS IN OR FULL DOMINION OVER THE LANDS, MINERALS, ETC.,
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UNDERLYING THE GULF OF MEXICO WITHIN SAID AREA EXCEPT THE PARAMOUNT
POWER TO CONTROL, IMPROVE, AND REGULATE NAVIGATION WHICH UNDER THE
COMMERCE CILAUSE THE UNITED STATES HAS OVER LANDS BENEATH ALL NAVIGABLE
WATERS AND EXCEPT THE SAME DOMINION AND PARAMOUNT POWER WHICH THE
UNITED STATES HAS OVER UPLANDS WITHIN THE UNITED STATES, WHETHER
PRIVATELY OR STATE OWNED; DENIES THAT THESE OR ANY OTHER PARAMOUNT
POWERS OR RIGHTS OF THE UNITED STATES INCLUDE OWNERSHIP OR THE RIGHT TO
TAKE OR DEVELOP OR AUTHORIZE THE TAKING OR DEVELOPING OF OIL OR OTHER
MINERALS IN THE AREA IN DISPUTE WITHOUT COMPENSATION TO TEXAS; DENIES
THAT ANY PARAMOUNT POWERS OR RIGHTS OF THE UNITED STATES INCLUDE THE
RIGHT TO CONTROL OR TO PREVENT THE TAKING OR DEVELOPING OF THESE
MINERALS BY TEXAS OR HER LESSEES EXCEPT WHEN NECESSARY IN THE EXERCISE
OF THE PARBMOUNT FEDERAL POWERS, AS RECOGNIZED BY TEXAS, AND WHEN DULY
AUTHORIZED BY APPROPRIATE ACTION OF THE CONGRESS; ADMITS THAT SHE
CLATIMS RIGHTS, TITLE, AND INTERESTS IN SAID LANDS, MINERALS, ETC., AND
SAYS THAT HER RIGHTS INCLUDE OWNERSHIP AND THE RIGHT TO TAKE, USE,
LEASE, AND DEVELOP THESE PROPERTIES; ADMITS THAT SHE HAS LEASED SOME OF
THE LANDS IN THE AREA AND RECEIVED ROYALTIES FROM THE LESSEES BUT
DENIES THAT THE UNITED STATES IS ENTITLED TO ANY OF THEM; AND DENIES
THAT SHE HAS NO TITLE TO OR INTEREST IN ANY OF THE LANDS IN THE
DISPUTED AREA.

AS AN AFFIRMATIVE DEFENSE, TEXAS ASSERTS THAT AS AN INDEPENDENT

NATTION THE REPUBLIC OF TEXAS HAD OPEN, ADVERSE, AND EXCLUSIVE
POSSESSTION AND EXERCISED JURISDICTION AND CONTROL OVER THE LAND,
MINERALS, ETC., UNDERLYING THAT PART OF THE GULF OF MEXICO WITHIN HER
BOUNDARIES ESTABLISHED AT THREE MIRINE LEAGUES FROM SHORE BY HER FIRST
CONGRESS AND ACQUIESCED IN BY THE UNITED STATES AND OTHER MAJOR
NATIONS; THAT WHEN TEXAS WAS ANNEXED TO THE UNITED STATES THE CLAIM AND
RIGHTS OF TEXAS TO THIS LAND, MINERALS, ETC., WERE RECOGNIZED AND
PRESERVED IN TEXAS; THAT TEXAS CONTINUED AS A STATE TO HOLD OFEN,
ADVERSE AND EXCLUSIVE POSSESSION, JURISDICTION AND CONTROL OF THESE
LANDS, MINERALS, ETC., WITHOUT DISPUTE, CHALLENGE OR OBJECTION BY THE
UNITED STATES; THAT THE UNITED STATES HAS RECOGNIZED AND ACQUIESCED IN
THIS CLAIM AND THESE RIGHTS; THAT TEXAS UNDER THE DOCTRINE OF
PRESCRIPTION HAS ESTABLISHED SUCH TITLE, OWNERSHIP AND SOVEREIGN RIGHTS
IN THE AREA AS PRECLUDE THE GRANTING OF THE RELIEF PRAYED.

AS A SECOND AFFIRMATIVE DEFENSE, TEXAS ALLEGES THAT THERE WAS AN
ACREEMENT BETWEEN THE UNITED STATES AND THE REPUBLIC OF TEXAS THAT  UPON
ANNEXATION TEXAS WOULD NOT CEDE TQ THE UNITED STATES BUT WOULD RETAIN
ALL OF THE LANDS, MINERALS, ETC., UNDERLYING THAT PART OF THE GULFE OF
MEXICO WITHIN THE ORIGINAL BOUNDARIES OF THE REPUBLIC.

AS A THIRD AFFIRMATIVE DEFENSE, TEXAS ASSERTS THAT THE UNITED STATES
ACKNOWLEDGED AND CONFIRMED THE THREE-LEAGUE BOUNDARY COF TEXAS IN THE
GULF OF MEXICO AS DECLARED, ESTABLISHED, AND MAINTAINED BY THE REPUBLIC
OF TEXAS AND AS RETAINED BY TEXAS UNDER THE ANNEXATTON AGREEMENT.

TEXAS THEN MOVED FOR AN ORDER TO TAKE DEPOSITIONS OF SPECIFIED AGED
PERSONS RESPECTING THE EXISTENCE AND EXTENT OF KNOWLEDGE AND USE OF
SUBSOII MINERALS WITHIN THE DISPUTED AREA PRIOR TO AND SINCE THE
ANNEXATION OF TEXAS, AND THE USES TO WHICH TEXAS HAS DEVOTED PARTS OF
THE AREA AS BEARING ON HER ALLEGED PRESCRIPTIVE RIGHTS. TEXAS ALSO
MOVED FOR THE APPOINTMENT OF A SPECIAL MASTER TO TAKE EVIDENCE AND
REPORT TO THE COURT.

THE UNITED STATES OPPOSED THESE MOTIONS AND IN TURN MOVED FOR
JUDGMENT ASSERTING THAT THE DEFENSES TENDERED BY TEXAS WERE
INSUFFICIENT IN LAW AND THAT NO ISSUE OF FACT HAD BEEN RAISED WHICH
COULD NOT BE RESOLVED BY JUDICIAL NOTICE. WE SET THE CASE DOWN FOR
ARGUMENT ON THAT MOTION.

WE ARE TOLD THAT THE CONSIDERATIONS WHICH GIVE THE FEDERAL GOVERNMENT
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PARAMOUNT RIGHTS IN, AND FULL DOMINION AND POWER OVER, THE MARGINAIL SEA
OFF THE SHORES OF CALIFORNIA AND LOUISIANA (SEE UNITED STATES V.
CALIFORNIA, 332 U.S. 19; UNITED STATES V. LOUISIANA, SUPRA) SHOULD BE
EQUALLY CONTROLLING WHEN WE COME TO THE MARGINAIL SEA OFF THE SHORES OF
TEXAS. IT IS ARGUED THAT THE NATIONAL INTERESTS, NATTONAL
RESPONSIBILITIES, AND NATIONAL CONCERNS WHICH ARE THE BASIS OF THE
PARAMOUNT RIGHTS OF THE NATIONAL GOVERNMENT IN ONE CASE WOULD SEEM TO
BE EQUALLY APPLICABLE IN THE OTHER.

BUT THERE IS A DIFFERENCE IN THIS CASE WHICH, TEXAS SAYS, REQUIRES A
DIFFERENT RESULT. THAT DIFFERENCE IS LARGELY IN THE PREADMISSION
HISTORY OF TEXAS.

THE SUM OF THE ARGUMENT IS THAT PRIOR TO ANNEXATION TEXAS HAD BOTH
DOMINIUM (OWNERSHIP OR PROPRIETARY RIGHTS) AND IMPERIUM (GOVERNMENTAL
POWERS OF REGULATION AND CONTROL) AS RESPECTS THE LANDS, MINERALS AND
OTHER PRODUCTS UNDERLYING THE MARGINAL SEA. IN THE CASE OF CALIFORNIA
WE FOUND THAT SHE, LIKE THE ORIGINAL THIRTEEN COLONIES, NEVER HAD
DOMINIUM OVER THAT AREA. THE FIRST CLAIM TO THE MARGINAL SEA WAS

. ASSERTED BY THE NATIONAL GOVERNMENT. WE HELD THAT PROTECTION AND

CONTROL OF IT WERE INDEED A FUNCTION OF NATIONAL EXTERNAL SOVEREIGNTY.
332 U.S. 31-34. THE STATUS OF TEXAS, IT IS SAID, IS DIFFERENT: TEXAS,
WHEN SHE CAME INTO THE UNION, RETAINED THE DOMINIUM OVER THE MARGINAL
SEA WHICH SHE HAD PREVIOUSLY ACQUIRED AND TRANSEFERRED TO THE NATIONAL
GOVERNMENT ONLY HER POWERS OF SOVEREIGNTY - HER IMPERIUM - OVER THE
MARGINAL SEA.

THIS ARGUMENT LEADS INTO SEVERAL CHAPTERS OF TEXAS HISTORY.

THE REPUBLIC OF TEXAS WAS PROCLAIMED BY A CONVENTION ON MARCH 2,

1836. TFN1 THE UNITED STATES FN2 AND OTHER NATIONS N3 FORMALLY
RECOGNIZED IT. THE CONGRESS OF TEXAS ON DECEMBER 19, 1836, PASSED AN
ACT DEFINING THE BOUNDARIES OF THE REPUBLIC. FN4 THE SOUTHERN
BOUNDARY WAS DESCRIBRED AS FOLLOWS: "BEGINNING AT THE MOUTH OF THE
SABINE RIVER, AND RUNNING WEST ALONG THE GULF OF MEXICO THREE LEAGUES
FROM IAND, TO THE MOUTH OF THE RIO GRANDE." FN5 TEXAS WAS ADMITTED TO
THE UNION IN 1845 "ON AN EQUATL FOOTING WITH THE ORIGINAL STATES IN ALL
RESPECTS WHATEVER." FN6 TEXAS CLAIMS THAT DURING THE PERIOD FROM 1836
TO 1845 SHE HAD BROUGHT THIS MARGINAL BELT INTO HER TERRITORY AND
SUBJECTED IT TO HER DOMESTIC LAW WHICH RECOGNIZED OWNERSHIP IN MINERALS
UNDER COASTAI WATERS. THIS THE UNITED STATES CONTESTS. TEXAS ALSO
CLAIMS THAT UNDER INTERNATIONAL LAW, AS IT HAD EVOLVED BY THE 1840'S,
THE REPUBLIC OF TEXAS AS A SOVEREIGN NATION BECAME THE OWNER OF THE BED
AND SUB-SOII. OF THE MARGINAL SEA VIS-A-VIS OTHER NATIONS. TEXAS CLAIMS
THAT THE REPUBLIC OF TEXAS ACQUIRED DURING THAT PERIOD THE SAME
INTEREST IN ITS MARGINAL SEA AS THE UNITED STATES ACQUIRED IN THE
MARGINAIL SEA OFF CALIFORNIA WHEN IT PURCHASED FROM MEXICO IN 1848 THE
TERRITORY FROM WHICH CALIFORNIA WAS LATER FORMED. THIS THE UNITED
STATES CONTESTS.

THE JOINT RESOLUTION ANNEXING TEXAS FN7 PROVIDED IN PART:

"SATD STATE, WHEN ADMITTED INTOC THE UNION, AFTER CEDING TO THE UNITED
STATES, ALL PUBLIC EDIFICES, FORTIFICATIONS, BARRACKS, PORTS AND
HARBORS, NAVY AND NAVYYARDS, DOCKS, MAGAZINES, ARMS, ARMAMENTS, AND ALL
OTHER PROPERTY AND MEANS PERTAINING TO THE PUBLIC DEFENCE BELONGING TO
SAID REPUBLIC OF TEXAS, SHALL RETAIN ALL THE PUBLIC FUNDS, DEBTS,
TAXES, AND DUES OF EVERY KIND, WHICH MAY BELONG TO OR BE DUE AND OWING
SATD REPUBLIC; AND SHALL ALSO RETAIN ALL THE VACANT AND UNAPPROPRIATED
ANDS LYING WITHIN ITS LIMITS, TO BE APPLIED TO THE PAYMENT OF THE
DEBTS AND LIABILITIES OF SAID REPUBLIC OF TEXAS, AND THE RESIDUE OF
SAID LANDS, AFTER DISCHARGING SAID DEBTS AND LIABILITIES, TO BE
DISPOSED OF AS SAID STATE MAY DIRECT; BUT IN NO EVENT ARE SAID DEBTS
AND LIARILITIES TO BECOME A CHARGE UPON THE GOVERNMENT OF THE UNITED
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STATES."

THE UNITED STATES CONTENDS THAT THE INCLUSION OF FORTIFICATIONS,
BARRACKS, PORTS AND HARBORS, NAVY AND NAVYYARDS, AND DOCKS IN THE
CESSION CLAUSE OF THE RESOLUTION DEMONSTRATES AN INTENT TO CONVEY ALL
INTERESTS OF THE REPUBLIC IN THE MARGINAL SEA, SINCE MOST OF THESE
PROPERTIES LIE SIDE BY SIDE WITH, AND SHADE INTO, THE MARGINAL SEA. IT
STRESSES THE PHRASE IN THE RESOLUTION "OTHER PROPERTY AND MEANS
PERTAINING TO THE PUBLIC DEFENCE." IT ARGUES THAT POSSESSION BY THE
UNITED STATES IN THE LANDS UNDERLYING THE MARGINAL SEA IS A DEFENSE
NECESSITY. TEXAS MAINTAINS THAT THE CONSTRUCTION OF THE RESOLUTION
BOTH BY THE UNITED STATES AND TEXAS HAS BEEN RESTRICTED TO PROPERTIES
WHICH THE REPUBLIC ACTUALLY USED AT THE TIME IN THE PUBLIC DEFENSE.

THE UNITED STATES CONTENDS THAT THE "VACANT AND UNAPPROPRIATED LANDS"
WHICH BY THE RESOLUTION WERE RETAINED BY TEXAS DO NOT INCLUDE THE
MARGINAIL BELT. IT ARGUES THAT THE PURPOSE OF THE CLAUSE, THE
CTRCUMSTANCES OF ITS INCLUSION, AND THE MEANING OF THE WORDS IN TEXAS
AND FEDERAIL USAGE GIVE THEM A MORE RESTRICTED MEANING. TEXAS REPLIES
THAT SINCE THE UNITED STATES REFUSED TO ASSUME THE LIABILITIES OF THE
REPUBLIC, IT WAS TO HAVE NO CLAIM TO THE ASSETS OF THE REPUBLIC EXCEPT
THE DEFENSE PROPERTIES EXPRESSLY CEDED.

IN THE CALIFORNIA CASE, NEITHER PARTY SUGGESTED THE NECESSITY FOR THE
INTRODUCTION OF EVIDENCE. 332 U.S. 24. BUT TEXAS MAKES AN EARNEST
PLEA TO BE HEARRD ON THE FACTS AS THEY BEAR ON THE CIRCUMSTANCES OF HER
HISTORY WHICH, SHE SAYS, SETS HER APART FROM THE OTHER STATES ON THIS
ISSUR.

THE COURT IN ORIGINAL ACTIONS, PASSING AS IT DOES ON CONTROVERSIES
BETWEEN SOVEREIGNS WHICH INVOLVE ISSUES OF HIGH PUBLIC IMPORTANCE, HAS
ATWAYS BEEN LIBERAL IN ALLOWING FULL DEVELOPMENT OF THE FACTS. UNITED
STATES V. TEXAS, 162 U.S. 1; KANSAS V. COLORADO, 185 U.S. 125, 144,
145, 147; OKLRHOMA V. TEXAS, 253 U.S. 465, 471. IF THERE WERE A
DISPUTE AS TO THE MEANING OF DOCUMENTS AND THE ANSWER WAS TO BE FOUND
IN DIPLOMATIC CORRESPONDENCE, CONTEMPORARY CONSTRUCTION, USAGE,
INTERNATIONAL LAW AND THE LIKE, INTRODUCTION OF EVIDENCE AND A FULL
HEARING WOULD BE ESSENTIAL.

WE CONCLUDE, HOWEVER, THAT NO SUCH HEARING IS REQUIRED IN THIS CASE.
WE ARE OF THE VIEW THAT THE "EQUAL FOOTING" CLAUSE OF THE JOINT
RESOLUTION ADMITTING TEXAS TO THE UNION DISPOSES OF THE PRESENT PHASE
OF THE CONTROVERSY.

THE "EQUAL FOOTING" CLAUSE HAS LONG BEEN HELD TO REFER TO POLITICAL
RIGHTS AND TO SOVEREIGNTY. SEE STEARNS V. MINNESOTA, 179 U.S. 223,
245. IT DOES NOT, OF COURSE, INCLUDE ECONOMIC STATURE OR STANDING.
THERE HAS NEVER BEEN EQUALITY AMONG THE STATES IN THAT SENSE. SOME
STATES WHEN THEY ENTERED THE UNION HAD WITHIN THEIR BOUNDARIES TRACTS
OF LAND BELONGING TO THE FEDERAL GOVERNMENT; OTHERS WERE SOVEREIGNS OF
THEIR SOIL. SOME HAD SPECIAL AGREEMENTS WITH THE FEDERAL GOVERNMENT
GOVERNING PROPERTY WITHIN THEIR BORDERS. SEE STEARNS V. MINNESOTA,
SUPRA, PP. 243-245. AREA, LOCATION, GEOLOGY, AND LATITUDE HAVE CREATED
GREAT DIVERSITY IN THE ECONOMIC ASPECTS OF THE SEVERAL STATES. THE
REQUIREMENT OF EQUAL FOOTING WAS DESIGNED NOT TO WIPE OUT THOSE
DIVERSITIES BUT TO CREATE PARITY AS RESPECTS POLITICAL STANDING AND
SOVEREIGNTY . YET THE "EQUAL FOOTING" CLAUSE HAS LONG BEEN HELD TO
HAVE A DIRECT EFFECT ON CERTAIN PROPERTY RIGHTS. THUS THE QUESTION
EARLY AROSE IN CONTROVERSIES BETWEEN THE FEDERAL GOVERNMENT AND THE
STATES AS TO THE OWNERSHIP OF THE SHORES OF NAVIGABLE WATERS AND THE
SOILS UNDER THEM. IT WAS CONSISTENTLY HELD THAT TO DENY TO THE STATES,
ADMITTED SURSEQUENT TO THE FORMATION OF THE UNION, OWNERSHIP OF THIS
PROPERTY WOULD DENY THEM ADMISSION ON AN EQUAL FOOTING WITH THE
ORIGINAI STATES, SINCE THE ORIGINAL STATES DID NOT GRANT THESE
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PROPERTIES TO THE UNITED STATES BUT RESERVED THEM TO THEMSELVES. SEE
POLLARD'S LESSEE V. HAGAN, 3 HOW. 212, 228-229; MUMFORD V. WARDWELL, 6
WALL. 423, 436; WEBER V. HARBOR COMM'RS, 18 WALL. 57, 65-66; KNIGHT
V. U.S. LAND ASSN., 142 U.s. 161, 183; SHIVELY V. BOWLBY, 152 U.s. 1,
26; UNITED STATES V. MISSION ROCK CO., 189 U.S. 391, 404. THE THEORY
OF THESE DECISIONS WAS APTLY SUMMARIZED BY MR. JUSTICE STONE SPEAKING
FOR THE COURT IN UNITED STATES V. OREGON, 295 U.S. 1, 14 AS FOLLOWS:
FN8

"DOMINION OVER NAVIGABLE WATERS AND PROPERTY IN THE SOIL UNDER THEM
ARE SO IDENTIFIED WITH THE SOVEREIGN POWER OF GOVERNMENT THAT A
PRESUMPTION AGAINST THEIR SEPARATION FROM SOVEREIGNTY MUST BE INDULGED,
IN CONSTRUING EITHER.GRANTS BY THE SOVEREIGN OF THE LANDS TO BE HELD IN
PRIVATE OWNERSHIP OR TRANSFER OF SOVEREIGNTY ITSELF. SEE MASSACHUSETTS
V. NEW YORK, 271 U.S. 65, 89. FOR THAT REASON, UPON THE ADMISSION OF A
STATE TO THE UNION, THE TITLE OF THE UNITED STATES TO LANDS UNDERLYING
NAVIGABLE WATERS WITHIN THE STATES PASSES TO IT, AS INCIDENT TO THE
TRANSFER TO THE STATE OF LOCAL SOVEREIGNTY, AND IS SUBJECT ONLY TO THE
PARAMOUNT POWER OF THE UNITED STATES TO CONTROL SUCH WATERS FOR
PURPOSES OF NAVIGATION IN INTERSTATE AND FOREIGN COMMERCE."

N8 THE SAME IDEA WAS EXPRESSED SOMEWHAT DIFFERENTLY BY MR. JUSTICE
FIELD IN WEBER V. HARBOR COMM'R3, SUPRA, PP. 65-66 AS FOLLOWS:
"ATTHOUGH THE TITLE TO THE SOIL UNDER THE TIDEWATERS OF THE BAY WAS
ACQUIRED BY THE UNITED STATES BY CESSION FROM MEXICO, EQUALLY WITH THE
TITLE TO THE UPLAND, THEY HELD IT ONLY IN TRUST FOR THE FUTURE STATE.
UPON THE ADMISSION OF CALIFORNIA INTO THE UNION UPON EQUAL FOOTING WITH
THE ORIGINAL STATES, ABSOLUTE PROPERTY IN, AND DOMINION AND SOVEREIGNTY
OVER, ALL SOILS UNDER THE TIDEWATERS WITHIN HER LIMITS PASSED TO THE
STATE, WITH THE CONSEQUENT RIGHT TO DISPOSE OF THE TITLE TO ANY PART OF
SAID SOILS IN SUCH MANNER AS SHE MIGHT DEEM PROPER, SUBJECT ONLY TO THE
PARAMOUNT RIGHT OF NAVIGATION OVER THE WATERS, SO FAR AS SUCH
NAVIGATION MIGHT BE REQUIRED BY THE NECESSITIES OF COMMERCE WITH
FOREIGN NATIONS OR AMONG THE SEVERAL STATES, THE REGULATION OF WHICH
WAS VESTED IN THE GENERAL GOVERNMENT."

THE "EQUAL FOOTING" CLAUSE, WE HOLD, WORKS THE SAME WAY IN THE

CONVERSE SITUATION PRESENTED BY THIS CASE. IT NEGATIVES ANY IMPLIED,
SPECIAL LIMITATION OF ANY OF THE PARAMOUNT POWERS OF THE UNITED STATES
IN FAVOR OF A STATE. TEXAS PRIOR TO HER ADMISSION WAS A REPUBLIC. WE
ASSUME THAT AS A REPUBLIC SHE HAD NOT ONLY FULL SOVEREIGNTY OVER THE
MARGINAL SEA BUT OWNERSHIP OF IT, OF THE LAND UNDERLYING IT, AND OF ALL
THE RICHES WHICH IT HELD. IN OTHER WORDS, WE ASSUME THAT IT THEN HAD
THE DOMINIUM AND IMPERIUM IN AND OVER THIS BELT WHICH THE UNITED STATES
NOW CLAIMS. WHEN TEXAS CAME INTO THE UNION, SHE CEASED TO BE AN
INDEPENDENT NATION. SHE THEN BECAME A SISTER STATE ON AN "EQUAL
FOOTING" WITH ALL THE OTHER STATES. THAT ACT CONCEDEDLY ENTAILED A
RETLINQUISHMENT OF SOME OF HER SOVEREIGNTY. THE UNITED STATES THEN TOOK
HER PLACE AS RESPECTS FOREIGN COMMERCE, THE WAGING OF WAR, THE MAKING
OF TREATIES, DEFENSE OF THE SHORES, AND THE LIKE. IN EXTERNAL AFFAIRS
THE UNITED STATES BECAME THE SOLE AND EXCLUSIVE SPOKESMAN FOR THE
NATION. WE HOLD THAT AS AN INCIDENT TO THE TRANSFER OF THAT
SOVEREIGNTY ANY CLAIM THAT TEXAS MAY HAVE HAD TO THE MARGINAL SEA WAS
RELINQUISHED TO THE UNITED STATES.

WE STATED THE REASONS FOR THIS IN UNITED STATES V. CALIFORNIA, SUPRA,
P. 35, AS FOLLOWS:

"PHE THREE-MILE RULE IS BUT A RECOGNITION OF THE NECESSITY THAT A
GOVERNMENT NEXT TO THE SEA MUST BE ABLE TO PROTECT ITSELF FROM DANGERS
INCIDENT TO ITS LOCATION. IT MUST HAVE POWERS OF DOMINION AND
REGULATION IN THE INTEREST OF ITS REVENUES, ITS HEALTH, AND THE
SECURITY OF ITS PEOPLE FROM WARS WAGED ON OR TOO NEAR ITS COASTS. AND
INSOFAR AS THE NATION ASSERTS ITS RIGHTS UNDER INTERNATIONAL LAW,
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WHATEVER OF VALUE MAY BE DISCOVERED IN THE SEAS NEXT TO ITS SHORES AND
WITHIN ITS PROTECTIVE BELT, WILL MOST NATURALLY BE APPROPRIATED FOR ITS
USE. BUT WHATEVER ANY NATION DOES TN THE OPEN SEA, WHICH DETRACTS FROM
ITS COMMON USEFULNESS TO NATIONS, OR WHICH ANOTHER NATION MAY CHARGE
DETRACTS FROM IT, IS A QUESTION FOR CONSIDERATION AMONG NATIONS AS
SUCH, AND NOT THEIR SEPARATE GOVERNMENTAL UNITS. WHAT THIS GOVERNMENT
DOES, OR EVEN WHAT THE STATES DO, ANYWHERE IN THE OCEAN, IS A SUBJECT
UPON WHICH THE NATION MAY ENTER INTO AND ASSUME TREATY OR SIMILAR
INTERNATIONAL OBLIGATIONS. SEE UNITED STATES V. BELMONT, 301 U.S3. 324,
331-332. THE VERY OIL ABOUT WHICH THE STATE AND NATION HERE CONTEND
MIGHT WELL BECOME THE SUBJECT OF INTERNATIONAL DISPUTE AND

SETTLEMENT. "

AND SO ATLTHOUGH DOMINIUM AND IMPERIUM ARE NORMALLY SEPARABLE AND
SEPARATE, FN9 THIS IS AN INSTANCE WHERE PROPERTY INTERESTS ARE SO
SUBORDINATED TO THE RIGHTS OF SOVEREIGNTY AS TO FOLLOW SOVEREIGNTY.

IT IS SAID THAT THERE IS NO NECESSITY FOR IT - THAT THE SOVEREIGNTY

OF THE SEA CAN BE COMPLETE AND UNIMPAIRED NO MATTER IF TEXAS OWNS THE
OIL UNDERLYING IT. YET, AS POINTED OUT IN UNITED STATES V. CALIFORNIA,
ONCE LOW-WATER MARK IS PASSED THE INTERNATIONAL DOMAIN IS REACHED.
PROPERTY RIGHTS MUST THEN BE SO SUBORDINATED TO POLITICAL RIGHTS AS IN
SUBSTANCE TO COALESCE AND UNITE IN THE NATIONAL SOVEREIGN. TODAY. THE
CONTROVERSY IS OVER OIL. TOMORROW IT MAY BE OVER SOME OTHER SUBSTANCE
OR MINERAI OR PERHAPS THE BED OF THE OCEAN ITSELF. IF THE PROPERTY,
WHATEVER IT MAY BE, LIES SEAWARD OF LOW-WATER MARK, ITS USE,
DISPOSTTION, MANAGEMENT, AND CONTROL INVOLVE NATIONAL INTERESTS AND
NATTONAL RESPONSIBILITIES. THAT IS THE SOURCE OF NATIONAL RIGHTS IN
IT. SUCH IS THE RATIONALE OF THE CALIFORNIA DECISION, WHICH WE HAVE
APPLIED TO ILOUISIANA'S CASE. THE SAME RESULT MUST BE REACHED HERE IF
"EQUAL FOOTING" WITH THE VARIOUS STATES IS TO BE ACHIEVED. UNLESS ANY
CLAIM OR TITLE WHICH THE REPUBLIC OF TEXAS HAD TO THE MARGINAL SEA IS
SUBORDINATED TO THIS FULL PARAMOUNT POWER OF THE UNITED STATES ON
ADMISSION, THERE IS OR MAY BE IN PRACTICAL EFFECT A SUBTRACTION IN
FAVOR OF TEXAS FROM THE NATIONAL SOVEREIGNTY OF THE UNITED STATES. YET
NEITHER THE ORIGINAL THIRTEEN STATES (UNITED STATES V. CALIFORNIA,
SUPRA, PP. 31-32) NOR CALIFORNIA NOR LOUISIANA ENJOYS SUCH AN
ADVANTAGE. THE "EQUAL FOOTING" CLAUSE PREVENTS EXTENSION OF THE
SOVEREIGNTY OF A STATE INTO A DOMAIN OF POLITICAL AND SOVEREIGN POWER
OF THE UNITED STATES FROM WHICH THE OTHER STATES HAVE BEEN EXCLUDED,
JUST AS IT PREVENTS A CONTRACTION OF SOVEREIGNTY (POLLARD'S LESSEE V.
HAGAN, SUPRA) WHICH WOULD PRODUCE INEQUATLITY AMONG THE STATES. FOR
FQUALITY OF STATES MEANS THAT THEY ARE NOT "LESS OR GREATER, OR
DIFFERENT IN DIGNITY OR POWER." SEE COYLE V. SMITH, 221 U.35. 559,
566. THERE IS NO NEED TO TAKE EVIDENCE TO ESTABLISH THAT MEANING OF
"EQUAL FOOTING."

TEXAS IN 1941 SOUGHT TO EXTEND ITS BOUNDARY TO A LINE IN THE GULF OF
MEXICO TWENTY-FOUR MARINE MILES BEYOND THE THREE-MILE LIMIT AND
ASSERTED OWNERSHIP OF THE BED WITHIN THAT AREA. FNLIO AND IN 1947 SHE
PUT THE EXTENDED BOUNDARY TO THE OUTER EDGE OF THE CONTINENTAL SHELF.
FN11l THE IRRELEVANCY OF THESE ACTS TO THE ISSUE BEFORE US HAS BEEN
ADEQUATELY DEMONSTRATED IN UNITED STATES V. LOUISIANA. THE OTHER
CONTENTIONS OF TEXAS NEED NOT BE DETAILED. THEY HAVE BEEN FORECLOSED
BY UNITED STATES V. CALIFORNIA AND UNITED STATES V. LOUISIANA.

THE MOTIONS OF TEXAS FOR AN ORDER TO TAKE DEPOSITIONS AND FOR THE
APPOINTMENT OF A SPECIAL MASTER ARE DENIED. THE MOTION OF THE UNITED
STATES FOR JUDGMENT IS GRANTED. THE PARTIES, OR EITHER OF THEM, MAY
BEFORE SEPTEMBER 15, 1950, SUBMIT THE FORM OF DECREE TO CARRY THIS
OPINION INTO EFFECT. SO ORDERED.

FN1 1 LAWS, REP. OF TEXAS, P. 6.
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FN2 SEE THE RESOLUTION PASSED BY THE SENATE MARCH 1, 1837 (CONG.

GLOBE, 24TH CONG., 2D SESS., P. 270), THE APPROPRIATION OF A SALARY FOR
A DIPLOMATIC AGENT TO TEXAS (5 STAT. 170), AND THE CONFIRMATION OF A
CHARGE D'AFFATIRES TO THE REPUBLIC IN 1837. 5 EXEC. JOURN. 17.

FN3 SEE 2 GAMMEL'S LAWS OF TEXAS 655, 880, 886, 889, 905 FOR
RECOGNITION BY FRANCE, GREAT BRITAIN, AND THE NETHERLANDS.

FN4 1 LAWS, REP. OF TEXAS, P. 133.

FN5 THE TRADITIONAIL THREE-MILE MARITIME BELT IS ONE MARINE LEAGUE OR
THREE MARINE MILES IN WIDTH. ONE MARINE LEAGUE IS 3.45 ENGLISH STATUTE
MILES.

FN6 SEE JOINT RESOLUTION APPROVED DECEMBER 29, 1845, 9 STAT. 108.
FN7 JOINT RESOLUTION APPROVED MARCH 1, 1845, 5 STAT. 797.

EFNS SEE THE STATEMENT OF MR. JUSTICE FIELD (THEN CHIEF JUSTICE OF
THE SUPREME COURT OF CATLIFORNIA) IN MOORE V. SMAW, 17 CAL. 199, 218
219.

FN10 ACT OF MAY 16, 1941, L. TEXAS, 47TH LEG., P. 454.
FN11 ACT OF MAY 23, 1947, L. TEXAS, 50TH LEG., P. 451.

MR. JUSTICE JACKSON AND MR. JUSTICE CLARK TOOK NO PART IN THE
CONSIDERATION OR DECISION OF THIS CASE.

MR. JUSTICE REED, WITH WHOM MR. JUSTICE MINTON JOINS, DISSENTING.

THIS CASE BRINGS BEFORE US THE APPLICATION OF UNITED STATES V.
CALIFORNIA, 332 U.S. 19, TO TEXAS. INSOFAR AS LOUISIANA IS CONCERNED,
T SEE NO DIFFERENCE BETWEEN ITS SITUATION AND THAT PASSED UPON IN THE
CALIFORNIA CASE. TEXAS, HOWEVER, PRESENTS A VARIATION WHICH REQUIRES A
DIFFERENT RESULT.

THE CALIFORNIA CASE DETERMINES, P. 36, THAT SINCE "PARAMOUNT RIGHTS

RUN TO THE STATES IN INLAND WATERS TO THE SHOREWARD OF THE LOW WATER
MARK, THE SAME RATIONALE LEADS TO THE CONCLUSION THAT NATIONAL
INTERESTS, RESPONSIBILITIES, AND THEREFORE NATIONAL RIGHTS ARE
PARAMOUNT IN WATERS LYING TO THE SEAWARD IN THE THREE-MILE BELT." THUS
THE COURT HELD, P. 39, THAT THE FEDERAL GOVERNMENT HAS POWER OVER THAT
BELT, AN INCIDENT OF WHICH IS "FULL DOMINION OVER THE RESOURCES OF THE
SOIL UNDER THAT WATER AREA, INCLUDING OIL."™ BUT THAT DECISION WAS
BASED ON THE PREMISE, PP. 32-34, THAT THE THREE-MILE BELT HAD NEVER
BELONGED TO CALIFORNIA. THE CALIFORNIA CASE POINTS OUT THAT IT WAS THE
UNITED STATES WHICH HAD ACQUIRED THIS SEACOAST AREA FOR THE NATION.
SOVEREIGNTY OVER THAT AREA PASSED FROM MEXICO TO THIS COUNTRY. THE
COURT COMMENTED THAT SIMILAR BELTS ALONG THEIR SHORES WERE NOT OWNED BY
THE ORIGINAL SEACOAST STATES. SINCE SOMETHING AKIN TO OWNERSHIP OF THE
SIMILAR AREA ALONG THE COASTS OF THE ORIGINAL STATES WAS THOUGHT BY THE
COURT TO HAVE BEEN OBTAINED THROUGH AN ASSERTION OF FULL DOMINION BY
THE UNITED STATES TO THIS HITHERTO UNCLAIMED PORTION OF THE EARTH'S
SURFACE, IT WAS DECIDED THAT A SIMILAR RIGHT IN THE CALIFORNIA AREA WAS
OBTAINED BY THE UNITED STATES. THE CONTRARY IS TRUE IN THE CASE OF
TEXAS. THE COURT CONCEDES THAT, PRIOR TO THE RESOLUTION OF ANNEXATION,
THE UNITED STATES RECOGNIZED TEXAS OWNERSHIP OF THE THREE-LEAGUE AREA
CLATIMED BY TEXAS. FN1

THE COURT HOLDS IMMATERIAIL THE FACT OF TEXAS' ORIGINAL OWNERSHIP OF
THIS MARGINAL SEA AREA, BECAUSE TEXAS WAS ADMITTED ON AN "EQUAL
FOOTING" WITH THE OTHER STATES BY THE RESOLUTION OF ANNEXATION. 5
STAT. 797. THE SCOPE OF THE "EQUAL FOOTING" DOCTRINE, HOWEVER, HAS
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BEEN THOUGHT TO EMBRACE ONLY POLITICAIL RIGHTS OR THOSE RIGHTS
CONSIDERED NECESSARY ATTRIBUTES OF STATE SOVEREIGNTY. THUS THIS COURT "~
HAS HELD IN A CONSISTENT LINE OF DECISIONS THAT, SINCE THE ORIGINAL
STATES, AS AN INCIDENT OF SOVEREIGNTY, HAD OWNERSHIP AND DOMINICN OVER
TANDS UNDER NAVIGABLE WATERS WITHIN THEIR JURISDICTION, STATES
SUBSEQUENTLY ADMITTED MUST BE ACCORDED EQUIVALENT OWNERSHIP. E.G.,
POLIARD'S LESSEE V. HAGAN, 3 HOW. 212; MARTIN V. WADDELL, 16 PET.

367. BUT IT WAS AN ARTICULATED PREMISE OF THE CALIFORNIA DECISICN THAT
THE THIRTEEN ORIGINAL STATES NEITHER HAD ASSERTED OWNERSHIP NOR HAD
HELD DOMINION OVER THE THREE-MILE ZONE AS AN INCIDENT OF SOVEREIGNTY.

"EQUAL FOOTING" HAS HERETOFORE BROUGHT TO A STATE THE OWNERSHIP OF
RIVER BEDS, BUT NEVER BEFORE HAS THAT PHRASE BEEN INTERPRETED TO TAKE
AWAY FROM A NEWLY ADMITTED STATE PROPERTY THAT IT HAD THERETOFORE
OWNED. I SEE NO CONSTITUTIONAL REQUIREMENT THAT THIS SHOULD BE DONE
AND I THINK THE RESOLUTION OF ANNEXATION LEFT THE MARGINAL SEA AREA IN
TEXAS. THE RESOLUTION EXPRESSLY CONSENTED THAT TEXAS SHOULD RETAIN ALL
"THE VACANT AND UNAPPROPRIATED LANDS LYING WITHIN ITS LIMITS." AN
AGREEMENT OF THIS KIND IS IN ACCORD WITH THE HOLDING OF THIS COURT THAT
ORDINARILY LANDS MAY BE THE SUBJECT OF COMPACT BETWEEN A STATE AND THE
NATION. STEARNS V. MINNESOTA, 179 U.S. 223, 245. THE COURT, HOWEVER,
DCES NOT DECIDE WHETHER OR NOT "THE VACANT AND UNAPPROPRIATED LANDS
LYING WITHIN ITS LIMITS" (AT THE TIME OF ANNEXATION) INCLUDES THE LAND
UNDER THE MARGINAL SEA. I THINK THAT IT DOES INCLUDE THOSE LANDS. CF.
HYNES V. GRIMES PACKING CO., 337 U.S. 86, 110. AT LEAST WE SHOULD
PERMIT EVIDENCE OF ITS MEANING.

INSTEAD OF DECIDING THIS QUESTION OF CESSION, THE COURT RELIES UPON

THE NEED FOR THE UNITED STATES TO CONTROL THE AREA SEAWARD OF LOW WATER
BECAUSE OF ITS INTERNATIONAL RESPONSIBILITIES. IT REASONS THAT FULL
DOMINION OVER THE RESOURCES FOLLOWS THIS PARAMOUNT RESPONSIBILITY, AND
IT REFERS TO THE CALIFORNIA DISCUSSION OF THE POINT. 332 U.S. AT 35.
BUT THE ARGUMENT BASED ON INTERNATIONAL RESPONSIBILITIES PREVAILED IN
THE CALIFORNIA CASE BECAUSE THE MARGINAL SEA AREA WAS STAKED OUT BY THE
UNITED STATES. THE ARGUMENT CANNOT REASONABLY BE EXTENDED TO TEXAS
WITHOUT A HOLDING THAT TEXAS CEDED THAT AREA TO THE UNITED STATES.

THE NECESSITY FOR THE UNITED STATES TO DEFEND THE LAND AND TO HANDLE
INTERNATIONAL AFFATIRS IS NOT ENOUGH TO TRANSFER PROPERTY RIGHTS IN THE
MARGINAL SEA FROM TEXAS TO THE UNITED STATES. FEDERAL SOVEREIGNTY IS
PARAMOUNT WITHIN NATIONAT BOUNDARIES, BUT FEDERAL OWNERSHIP DEPENDS ON
TAKING POSSESSION, AS THE CALIFORNIA CASE HOLDS; ON CONSENT, AS IN THE
CASE OF PLACES FOR FEDERAL USE; OR ON PURCHASE, AS IN THE CASE OF
ATASKA OR THE TERRITORY OF LOUISIANA. THE NEEDS OF DEFENSE AND FOREIGN
AFFAIRS ALONE CANNOT TRANSFER OWNERSHIP OF AN OCEAN BED FROM A STATE TO
THE FEDERAL GOVERNMENT ANY MORE THAN THEY COULD TRANSFER IRON ORE UNDER
UPLANDS FROM STATE TO FEDERAL OWNERSHIP. NATIONAL RESPONSIBILITY IS NO
GREATER IN RESPECT TO THE MARGINAL SEA THAN IT IS TOWARD EVERY OTHER
PARTTICLE OF AMERICAN TERRITORY. IN MY VIEW, TEXAS OWNED THE MARGINAL-
AREA BY VIRTUE OF ITS ORIGINAL PROPRIETORSHIP; IT HAS NOT BEEN SHOWN TO
MY SATISFACTION THAT IT LOST IT BY THE TERMS OF THE RESOLUTION OF
ANNEXATION.

T WOULD DENY THE UNITED STATES MOTION FOR JUDGMENT.

FN1 SEE THE STATEMENT IN THE COURT'S OPINION AS TO THE CHAPTERS OF
TEXAS HISTORY.

MR. JUSTICE FRANKFURTER¥*

* (REPORTER'S NOTE: THIS IS ALSO THE OPINION OF MR. JUSTICE
FRANKFURTER IN NO. 12, ORIGINAL, UNITED STATES V. LOUISIANA, ANTE, P.
699.)

TIME HAS NOT MADE THE REASONING OF UNITED STATES V. CALIFORNIA, 332

Exhibit 161, Page 9
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U.S. 19, MORE PERSUASIVE BUT THE ISSUE THERE DECIDED IS NO LONGER OPEN
FOR ME. IT IS RELEVANT, HOWEVER, TO NOTE THAT IN REJECTING
CALIFORNIA'S CLAIM OF OWNERSHIP IN THE OFF-SHORE OIL THE COURT
CAREFULLY ABRSTAINED FROM RECOGNIZING SUCH CLAIM OF OWNERSHIP BY THE
UNITED STATES. THIS WAS EMPHASIZED WHEN THE COURT STRUCK OUT THE
PROPRIETARY CLAIM OF THE UNITED STATES FROM THE TERMS OF THE DECREE
PROPOSED BY THE UNITED STATES IN THE CALIFORNIA CASE*

*THE DECREE PROPOSED BY THE UNITED STATES READ IN PART:

"]  THE UNITED STATES OF AMERICA IS NOW, AND HAS BEEN AT ALL TIMES
PERTINENT HERETO, POSSESSED OF PARAMOUNT RIGHTS OF PROPRIETORSHIP IN,
AND FULL DOMINION AND POWER OVER, THE LANDS, MINERALS AND OTHER THINGS
UNDERLYING THE PACIFIC OCERN ... "

THE ITALICIZED WORDS WERE OMITTED IN THE COURT'S DECREE. 332 U.S.
804, 805.

I MUST LEAVE IT TO THOSE WHO DEEM THE REASONING OF THAT DECISION

RIGHT TO DEFINE ITS SCOPE AND APPLY IT, PARTICULARLY TO THE

HISTORICALLY VERY DIFFERENT SITUATION OF TEXAS. AS IS MADE CLEAR IN

THE OPINION OF MR. JUSTICE REED, THE SUBMERGED LANDS NOW IN CONTROVERSY ‘
WERE PART OF THE DOMAIN OF TEXAS WHEN SHE WAS ON HER OWN. THE COURT

NOW DECIDES THAT WHEN TEXAS ENTERED THE UNION SHE LOST WHAT SHE HAD AND

THE UNITED STATES ACQUIRED IT. HOW THAT SHIFT CAME TC PASS REMAINS FOR

ME A PUZZLE.
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