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INTRODUCTION

On May 27, 1861, the army of the United States of America (the "Union")--a nation formed by
consecutive secessions, first from Great Britain in 1776, and then from itselfin 17 881--invaded the State

of Virginia,2 which had recently seceded from the Union, in an effort to negate that secession by violent
force.

The historical result of the effort begun that day is well known and indisputable: after four years of brutal
warfare, which killed 620,000 Americans, the United States negated the secession of the Confederate
States of America, and forcibly re-enrolled them into the Union. The Civil War ended slavery, left the
South in economic ruins, and set the stage for twelve years of military rule there.

Beyond its immediate effects, the Civil War made drastic changes in politics and law that continue to
shape our world 130 years later. Arthur Ekirch writes:

" Along with the terrible destruction of life and property suffered in four long years of fighting went
tremendous changes in American life and thought, especially a decline in [classical] liberalism on all
questions save that of slavery. * * * Through a policy of arbitrary arrests made possible by
Lincoln's suspension of habeas corpus, persons were seized and confined on the suspicion of
disloyalty or of sympathy with the southern cause. Thus, in the course of the Civil War, a total of
thirteen thousand civilians was estimated to have been held as political prisoners, often without any
sort of trial or after only cursory hearings before a military tribunal."3

The Civil War caused and allowed a tremendous expansion of the size and power of the federal
government. Tt gave us our first federal conscription law, first progressive income tax, first enormous
standing army; it gave us a higher tariff, and greenbacks. James McPherson writes approvingly: "This
astonishing blitz of laws . . . did more to reshape the relation of the government to the economy than any
comparable effort except perhaps the first hundred days of the New Deal. This Civil War Legislation . . .
created the 'blueprint for modern America."4 Albert Jay Nock was more critical of the war's impact,
especially on the Constitution: "Lincoln overruled the opinion of Chief Justice Taney that suspension of
habeas corpus was unconstitutional, and in consequence the mode of the State was, until 1865, a
monocratic military despotism. . . . The doctrine of 'reserved powers' was knaved up ex post facto as a
justification for his acts, but as far as the intent of the constitution is concerned, it was obviously pure
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invention. In fact, a very good case could be made out for the assertion that Lincoln's acts resulted in a
permanent radical change in the entire system of constitutional 'nterpretation'--that since his time
'interpretations’ have not been interpretations of the constitution, but merely of public policy. . . . A strict
constitutionalist might indeed say that the constitution died in 1861, and one would have to scratch one's
head pretty diligently to refute him."5

This paper will attempt to explore Nock's thesis by examining the central constitutional issue of the war:
was the Union Army's invasion of the Confederacy a lawful act? This will be done primarily by analyzing
the legal arguments made by President Abraham Lincoln in support of the invasion and against the
Confederate secession. This method is justified by several facts. First, the invasion of the Confederacy
was ordered by President Lincoln. Second, President Lincoln was one of the most brilliant lawyers of his
era. It is thus safe to assume that his legal argument in support of the invasion was of the highest quality.
Third, it is likely that President Lincoln read, thought, wrote and spoke about the legal issues involving
the Civil War more so than any other pro-Union lawyer of his era. He was aware of the pro-Union
arguments made by his predecessors and contemporaries.6 Finally, President Lincoln, a superb writer and
speaker, had strong incentive to make his views against secession known to the American people to
secure their support for the onerous war his opposition to secession made necessary. From the above
facts, we can conclude that, if the invasion of the Confederacy was legally justified, that legal justification
is to be found primarily in the writings and pronouncements of President Lincoln.

This paper will not address the morality of the Union's invasion of the Confederacy, except indirectly and
only to the extent that certain moral principles were undoubtedly reflected in the framework of laws
governing the Union in 1861. Thus, whether the Union's invasion of the Confederacy can be morally
justified, even if found to be unlawful, will not be answered here.7 It is the case, however, that the
officials who launched the invasion, especially President Lincoln, made no such argument in 1861. He had
previously indicated his views on that issue by criticizing John Brown's raid on Harper's Ferry.8

The issue of the right of a State to secede is of more than historical interest. Since the end of the Civil
War in 1865, though several amendments giving the federal government greater power over the states
have been ratified, there have been no textual changes to the Constitution which explicitly prohibit
secession.

There was no attempt by either side in the Civil War to resort to federal courts or international arbitrators
for a decision on the legality of secession. Nor has any state attempted to secede since the Civil War. As
settled as secession may be as a political or historical issue to many, it has never been settled as a legal
one. The recent revival of secession talk and practice worldwide makes the present undertaking a
valuable one.

WAS THE INVASION JUSTIFIED BY THE SEIZURE OF FORT SUMTER?

In the context of a legal analysis of state secession, it was the Union's invasion of Virginia that is
significant, and not the Confederacy's firing on Fort Sumter a month earlier. The Confederacy fired on
Fort Sumter to expel what it believed were trespassers on South Carolina soil and territorial waters. By
no means can the seizure of the fort be construed as a threat to the security of the states remaining in the
‘Union, the closest of which was 500 miles away. If South Carolina illegally seceded from the Union, then
both the Union's initial refusal to surrender Fort Sumter and its subsequent invasion were lawful and
constitutional. Conversely, if South Carolina had the right to secede from the Union, then indeed the
Union soldiers in the Fort were trespassers and also a potential military threat to South Carolina. Thus,
assuming the right of secession existed, the Union had no right to retaliate or initiate war against the
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Confederacy. Its subsequent invasion of Virginia then marks the beginning of its illegal war on the
Confederacy. The incident at Fort Sumter is largely significant as a political victory for the Union.
President Lincoln, while holding a hostile military force on Southern soil, was able to outmaneuver the
Confederacy into firing the first shot of the war.9 That such a shot would be fired, however, was
guaranteed by President Lincoln when he disingenuously announced in his Inaugural Address that "there
shall be [no violence] unless it be forced upon the national authority." He then defined the term "national
authority" in such a way as to insure that war would come: "The power confided in me, will be used to
hold, occupy, and possess the property, and places belonging to the government, and to collect the duties
and imposts; but beyond what may be necessary for these objects, there will be no invasion--no using of
force against, or among the people anywhere."

Whatever one's views, legal, political, or moral about the Civil War or President Lincoln, it should be
obvious that Lincoln was being dishonest here. He was suggesting that he would not resist secession, but
would continue to tax the seceders and hold hostile military installations on their property--an absurdity.
Before becoming President, Lincoln had been more honest. He simply said "we won't let you" secede.
The truth is, the Southern states wanted to go in peace, but Lincoln "wouldn't let them."10

LINCOLN'S LEGAL ARGUMENTS AGAINST SECESSION

President Lincoln set forth his views on secession mainly in his First Inaugural Address (March 4, 1861),
and his Special Message to Congress (July 4, 1861). In the first speech, Lincoln made primarily political

arguments against secession, apparently hoping to persuade secessionists with his arguments. However,

with secession already accomplished by July 4, 1861, Lincoln's Special Address to Congress focused on

the alleged illegality of secession, to establish the legitimacy of his intended military resistance to it. This
paper will therefore first consider the Special Message's legal arguments against secession, then the First
Inaugural's political arguments against secession.

In his July 4, 1861 address to Congress, President Lincoln called the doctrine of the secessionists "an
insidious debauching of the public mind." "They invented," he said, "an ingenious sophism, which, if
conceded, was followed by perfectly logical steps, through all the incidents, to the complete destruction

of the Union. The sophism itself is, that any state of the Union may, consistently with the national
Constitution, and therefore lawfully, and peacefully, withdraw from the Union, without the consent of the
Union, or of any other state." Ironically, it was not "fire-eating" Southern rebels who had originated this ‘
"sophism," but the man Lincoln called "the most distinguished politician in our history"--Thomas
Jefferson.11 Jefferson, who called Virginia his "country," planted the seeds of the secession doctrine with
his Kentucky Resolution of 1798, written in protest to the Alien and Sedition laws:

"[T]he several states composing the United States of America are not united on the principle of
unlimited submission to their general government; but that, by compact, under the style and title of
the Constitution of the United States, and of certain amendments thereto, they constituted a
general government for general purposes, delegated to that government certain powers, reserving,
each state to itself, the residuary mass of right to their own self-government; and that whensoever
the general government assumes undelegated powers, its acts are unauthoritative, void and of no
effect."12

Hannis Taylor called Jefferson's compact doctrine the "Pandora's Box" out of which flew the "closely

related doctrines of nullification and secession," which he notes, with less than perfect foresight, "were
extinguished once and forever by the Civil War."13 Jefferson's biographer, Willard Sterne Randall agrees:
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"[Jefferson] forthrightly held that where the national government exercised powers not specifically
delegated to it, each state 'has an equal right to judge . . . the mode and measure of redress.’ . . . He
was, he assured Madison, 'confident in the good sense of the American people,’ but if they did not
rally round 'the true principles of our federal compact,' he was 'determined . . . to sever ourselves
from that union we so much value rather than give up the rights of self-government . . . in which
alone we see liberty, safety and happiness.' 14

In reply to this "insidious debauching of the public mind," Lincoln constructs a straw man secessionist
argument: "This sophism derives much--perhaps the whole--of its currency, from the assumption, that
there is some omnipotent, and sacred supremacy, pertaining to a State--to each State of our Federal
Union." No secessionist including Jefferson made such an argument, though it sounds ominously like a
description of Lincoln's own feelings about the Union. Since the States created the Union, Lincoln's
denigration of the States and glorification of the Union is paradoxical.

Lincoln challenges the claim of reserved state powers by asserting that no state, except Texas, had ever
"been a State out of the Union." Lincoln argues that the states "passed into the Union" even before 1776,
united to declare their independence in 1776; declared a "perpetual" union in the Articles of
Confederation two years later; and finally created the present Union by ratifying the Constitution in 1788.
There are many problems with his argument.

Lincoln confuses no fewer than four different concepts of "union". Prior to July 4, 1776, the colonies
were united by their increasing concern over the violation of their rights by the British government. Their
representatives met in a Continental Congress which ultimately issued the Declaration of Independence
and organized the Revolutionary War effort. Prior to 1776, no issue of secession from a union could have
arisen because the colonies still considered themselves part of Great Britain. Neither was there any legal
document agreed to by the Continental Congress which directly or indirectly addressed the issue of
secession. Thus, the "union" that existed prior to 1776 is of no importance at all to the issue of secession.

Next comes the union created by the Declaration of Independence. The most notable fact in this context
is that the Declaration announces a lawful secession by the colonies from Great Britain based on the right
of the people to alter or abolish their form of government. It is thus apparent that the Declaration of
Independence establishes that the right of secession is among the inalienable rights of men. The
Declaration is therefore literally the last place on earth one would hope to find legal justification for a war
against secession. It was adopted by representatives of the thirteen colonies and declared that those
colonies had become "Free and Independent States." The Declaration was not, however, a constitution,
establishing a particular type of union among the states, or specifying any duties binding on them other
than a moral commitment to mutually defend their newly declared independence.

Ironically, the past "train of abuses" Thomas Jefferson cited in support of secession reads like a checklist
of the tactics Lincoln and his successors used against the South to prevent secession:

"He has dissolved Representative Houses repeatedly, for opposing with manly firmness his
invasions on the rights of the people. He has refused for a long time, after such dissolutions, to
cause others to be elected. . . He has made Judges dependent on his Will alone. . . He has erected a
multitude of New Offices, and sent hither swarms of Officers to harass our people, and eat out their
substance. He has kept among us, in times of peace, Standing Armies without the consent of our
legislatures. He has affected to render the Military independent of and superior to the Civil Power.
He has combined with others to subject us to a jurisdiction foreign to our constitution, and
unacknowledged by our laws, giving his Assent to their Acts of pretended Legislation: For
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quartering large bodies of armed troops among us. For cutting off our Trade with all parts of the
world. For imposing Taxes on us without consent. For depriving us in many cases, of the right of
Trial by Jury. For taking away our Charters, abolishing our most valuable Laws and altering
fundamentally our own legislatures, and declaring themselves invested with power to legislate for
us in all cases whatsoever. He has abdicated Government here, by declaring us out of his
Protection and waging War against us. He has plundered our seas, ravaged our Coast, burnt our
towns, and destroyed the lives of our people. He is at this time transporting large Armies of foreign
Mercenaries to compleat the works of death, desolation and tyranny."

Evidently, the Civil War did indeed "test whether" a nation "conceived in liberty” could "long endure."

The next union cited by Lincoln is the government established by the Articles of Confederation. This
document was ratified on March 1, 1781. The most significant fact about the Articles is that they specify,
both in the preamble and in the body, that the union thus created is "perpetual.” Article XIII states:

"[T]he Articles of this confederation shall be inviolably observed by every state, and the union shall
be perpetual; nor shall any alteration at any time hereafter be made in any of them; unless such
alteration be agreed to in a congress of the united states, and be afterwards confirmed by the
legislatures of every state."

In contrast, however, Article II states that "Each state retains its sovereignty, freedom and independence
and every Power, Jurisdiction and right, which is not by this confederation expressly delegated to the
United States, in Congress assembled (emphasis added).” This sentence is divided into two clauses, the
first of which speaks of states retaining their sovereignty, freedom, and independence, and the second of
which reserves to the states, powers and rights not delegated to the United States.

Resolving the apparent conflict between Article IT and Article XTI as it respects the issue of secession is
unnecessary for our purposes. Suffice it to say that the Articles expressed a desire for perpetual union,
while recognizing the independence of states, and omitting any clear mandate or enforcement mechanism
to prevent state secession. They also established a decentralized federal system without a strong
executive power which apparently failed to arouse any secessionist impulses in its short tenure.

The union established by the Articles of Confederation, in spite of its exhortation of perpetuity, was
terminated by nothing other than a secession! The proposed Constitution provided that it would take ‘
effect upon ratification by nine states. On June 21, 1788, New Hampshire became the ninth state to ratify.
On that date, a new union was formed, exclusive of Virginia, New York, North Carolina, and Rhode

Island which had not yet ratified. That new union seceded from the union formed by the Articles of
Confederation in violation of Article XIII which barred any change in the Articles save by unanimous
consent. 15

Significantly, the Articles' exhortation of perpetuity--repeated five times--was dropped by the new
Constitution. In response to this embarrassing fact, Lincoln argues that the phrase "a more perfect union"

in the preamble, implies at least the perpetuity of the Articles. Evidently, the Framers either disagreed or ‘
chose to be silent on the matter. (Common sense suggests that perpetual (forced) unions, are less perfect
than consensual ones, about which more later.) Their omission is especially significant since the term
"perpetuity” was part of the full name of the Articles: "Articles of Confederation and Perpetual Union"16
Thus, the Framers could hardly have missed the term.

More importantly, a comparison of the two texts reveals that, contrary to popular thought, much copying
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was done by the Framers of the Constitution. Entire clauses from the Articles were imported virtually
word for word into the Constitution. Examples include the following clauses: privileges and immunities,
extradition, full faith and credit, congressional immunity while in session, ban on state treaties, and ban on
state imposts and duties. The Framers were clearly conversant with the text of the Articles, but no
mention of perpetuity appears in the Constitution.

Neither does the Constitution explicitly say anything about state secession. The word "secession” does
not appear in the Constitution. The Constitution neither prohibits a state from leaving the union nor
explicitly authorizes a state to do so. Nor does it explicitly authorize the federal government to forcibly
retain a state that has seceded.

Secession was apparently not discussed at the Constitutional Convention.17 This may have been a
deliberate omission:

"It would have been inexpedient to have forced this issue in 1787, when the fate of any sort of a

central government was doubtful. But [this] subject [was] probably not even seriously considered
at that time."18

President Buchanan later argued that if states had the right to secede, all that anti-federalist concern about
potential federal tyranny was pointless. 19 This is a clever, but strange legal argument. It uses
circumistantial evidence to establish what certain opponents of the Constitution thought it meant on a
point not widely discussed or considered at that time. Such a method of constitutional interpretation is
tertiary at best. This article relies primarily on textual analysis and secondarily on consideration of the
purposes of the drafters and ratifiers and their historical circumstances. It is not at all clear why what
opponents of the Constitution thought it meant should be a criterion of interpretation.

Even if it is considered important, however, there are still problems with the argument since many
historians have concluded that most people of the time believed the states retained the right to secede.20
Since the Constitution expanded the powers of the federal government, omission from it of any mention
of secession or perpetuity certainly removes a potential source of opposition to ratification.

Another problem with Buchanan's argument is that its initial premise is dubious. That is, it assumes that if
a right to secession existed under the proposed Constitution, opposition to it would have been less
severe. However, even if the Constitution explicitly allowed states to secede, opponents of a strong
federal government nevertheless had strong incentive to oppose it for the simple reason that the new
Constitution meant the death of the minimalist Articles of Confederation. Finally, even if anti-federalists
believed that the states retained the right to secede under the new Constitution, they could well have
thought--with perfect foresight--that the federal government would nevertheless ignore that right, and use
military force to prevent such a lawful secession. Thus, Buchanan's clever argument is mere sophistry.

This review of the legal history of the states contradicts Lincoln's claim that the states had always been
part of a superior union which impliedly forbade secession. In fact, such a claim is preposterous. At
various times, the states had been loosely joined for their common defense without a constitution, and at
other times, certain states had been left entirely out of the union. The very birth of the states as
independent entities took place when they ratified a Declaration of Independence which enshrined a right
of secession as an inalienable right of the people of each state.21

We turn next to Lincoln's discussion of the Constitution as he believes it relates to secession. He argues
that while states have reserved powers under the Constitution--presumably referring to, but not
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mentioning, the Tenth Amendment--secession cannot be such a power since it is "a power to destroy the

‘ government itself " This is of course hyperbole and abuse of language. To depart from is to destroy,
according to Lincoln. If the union government was "destroyed"22 by secession, what was the entity that
put a million troops in the field to stop it?

Secession does not destroy the federal government; it merely ends its authority over a certain territory
and sets up a new government to take its place in that territory. Nevertheless, even if we meet Lincoln
halfway and concede that secession involves a partial destruction of the power and scope of the federal
government, how does that fact alone prove its unconstitutionality? It still remains for Lincoln to confront
the limited and delegated nature of the powers of the federal government and the Ninth and Tenth
Amendments which transform those principles into positive law. He dodges:

"What is now combatted, is the position that secession is consistent with the Constitution--is
lawful, and peaceful. It is not contended that there is any express law for it;23 and nothing should
ever be implied as law, which leads to unjust, or absurd consequences."

Nowhere does Lincoln mention the Ninth and Tenth Amendments. Since those Amendments carry much
of the load of the argument for secession and were frequently cited by secessionists of the day, the failure
of the brilliant lawyer to grapple with those clauses is strong evidence of his inability to do so. Lawyers
have often treated the weak points in their cases with silence there and much noise elsewhere.

Not only does Lincoln ignore the Ninth and Tenth Amendments, he simply replaces them with an
amendment of his own: states have no rights that are not expressly stated in the Constitution. It was
precisely the point of those amendments, however, to ensure that no serious lawyer would ever make
such an argument.

The Ninth Amendment states:

"The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage
others retained by the people.”

The precise purpose of the Ninth Amendment was to respond to the argument Alexander Hamilton made
against attaching a bill of rights to the Constitution. Hamilton argued that the expression of certain rights
such as free speech and the right to bear arms would, by longstanding rules of legal interpretation, be
construed to deny other possible rights.24 The Ninth Amendment was added to the Bill of Rights to
make clear that rights other than those specified were indeed retained by the people.

The most authoritative source for unenumerated rights is the Declaration of Independence. As Bennett
Paterson writes, "The Declaration of Independence was a forerunner of the Ninth Amendment."25 As we
have seen, the Declaration explicitly supports the right to alter or abolish government in the context of
announcing a secession from Great Britain. The author of the leading constitutional law treatise of the
early 19th Century wrote: "To deny this right (secession) would be inconsistent with the principle on
which all our political systems are founded, which is, that the people have in all cases, a right to
determine how they are governed."26 Thus, the right of a people to secede from a larger polity would
appear to among the unenumerated rights protected by the Ninth Amendment. The Tenth Amendment
states:

"The powers not delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people.”

7 of 27 9/16/98 4:33 P



I S

The Tenth Amendment compliments the Ninth27 in providing a persuasive textual argument that the right
of secession is reserved to the States.28 The right to prevent secession is not "delegated"” to the United
States. In fact, the Constitutional Convention considered and rejected a provision that would have
authorized the use of Union force against a recalcitrant state. On May 31, 1787, the Convention
considered adding to the powers of Congress the right: "to call forth the force of the union against any
member of the union, failing to fulfil its duty under the articles thereof."29 The clause was rejected after
James Madison spoke against it:

"A Union of the States containing such an ingredient seemed to provide for its own destruction.
The use of force against a State, would look more like a declaration of war, than an infliction of
punishment, and would probably be considered by the party attacked as a dissolution of all
previous compacts by which it might be bound."30

Neither is the right to secede expressly "prohibited” to the States. Thus, under the plain meaning of the
Tenth Amendment, the States retain or possess the right to secede. This textual reading is buttressed by
the historical fact that the States had the right to secede in 1776 and did not expressly give up that right in
ratifying the Constitution. To the contrary, several states, including New York, in their acts of
ratification, noted that "the powers of government may be reassumed by the people, whensoever it shall
become necessary to their happiness."31 The Tenth Amendment also makes clear that a right or power
need not be expressly granted to the States by the Constitution. Rather, the States are irrebuttably
presumed to have such a power, unless that power is expressly taken from them by the Constitution.32

Since the acts of secession were first approved by state legislatures, then ratified by conventions whose
delegates were elected by the people of those states, there is no conflict between the Ninth and Tenth
Amendments in authorizing Confederate secessions.33

Lincoln was therefore in error in suggesting that the right of secession had to be spelled out in the
Constitution. He did, however, make an argument in the alternative that secession should not be "implied
as law [because it] leads to unjust, or absurd consequences." Among the "unjust” consequences of
secession Lincoln cites are the financial consequences. The federal government borrowed money to
purchase the territory of several seceding states and contracted to pay the debts of Texas when it entered
the union. Also, the seceding states would allegedly escape their share of the national deb.

All these issues, however, are collateral to the issue of secession and are therefore to be regarded as red
herrings. We know that even if the seceding states had hired an accountant, determined the net amount, if
any, owed to the federal government and tendered payment in that amount, that President Lincoln would
nonetheless have ordered the invasion. Furthermore, if the war was fought to recover a just debt, then the
Union army would only have needed to confiscate sufficient Confederate property to pay that debt, and
leave in peace. That image is as absurd as Lincoln's argument. Since Lincoln's argument is not a bona fide
argument against secession, we need not consider the complex issue of whether the seceding states
actually did owe money to the federal government.34

Yet another part of the Bill of Rights ignored by Lincoln is the Second Amendment. The Second
Amendment speaks of "the right of the people to keep and bear arms" and to form a "well regulated
Militia" in order to protect the security of a "free State.” A reasonable interpretation of this Amendment,
based on its historical origins, is that the people of the states have the right to defend themselves against
the tyranny of the federal government: "The Second Amendment was designed to guarantee the right of
the people to have 'their private arms' to prevent tyranny and to overpower an abusive standing army or
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select militia."35
James Madison, writing before the Second Amendment was ratified, wrote:

"Let a standing army, fully equal to the resources of the country, be formed; and let it be entirely at
the devotion of the federal government; still it would not be going too far to say, that the State
governments, with the people on their side, would be able to repel the danger. . . To these would
be opposed a militia amounting to near half a million of citizens with arms in their hands, officered
by men chosen from among themselves, fighting for their common liberties, and united and
conducted by governments possessing their affections and confidence."36

If states have the right to protect themselves against federal tyranny by force, they would appear to have
the right to do so by the peaceful means of secession. Thus, while the right of secession is not derived
from the Second Amendment, the denial of such a right renders the Second Amendment incongruous.
Lincoln not only ignored the Second Amendment, he perverted its intent--and undercut the premise of
Madison's argument--by calling out the militias of the Northern states to fight against the militias of the
Confederate States. His agents also violated the Second Amendment rights of citizens in border states by
systematically seizing their muskets.37

Lincoln cites only two clauses in the Constitution in arguing against the legality of secession: the
supremacy clause and the guarantee clause. Each argument shares the same logical defect. The
supremacy clause states:

"This Constitution, and the Laws of the United States which shall be made in Pursuance thereof. . .
shall be the supreme Law of the Land; and the Judges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any State to the Contrary notwithstanding."38

This clause could arguably be invoked to negate secessionist legislation as violative of federal laws
against treason. Reliance on the supremacy clause, however, begs the question. The supremacy clause
can be used as an argument against secession only if the Constitution requires a state to remain part of the
union;39 it does not apply otherwise nor obviously does it apply to a state that has left the Union. Thus,
the argument from the supremacy clause assumes as a premise precisely what is in dispute: that the state
is still part of the Union and thus bound by the Constitution's supremacy clause. In light of the arguments
previously made that the Constitution allows secession, one can just as easily argue that the supremacy
clause barred the Union army's invasion of the South!

Article IV, Section 4, states: "The United States shall guarantee to every State in this Union a Republican
Form of Government." This clause was cited by President Lincoln to justify a war to prevent secession:

"[IJf a State may lawfully go out of the Union, having done so, it may also discard the republican
form of government; so that to prevent its going out, is an indispensable means, to the end, of
maintaining the guaranty mentioned; and when an end is lawful and obligatory, the indispensable
means to it, are also lawful, and obligatory."40

John Adams once complained that "he 'never understood' what the guarantee of republican government
meant; 'and I believe no man ever did or will.""41 Nevertheless, Lincoln's argument again begs the
question. The clause itself applies only to a "State in this Union." Thus, to apply the clause, one must first
assume that a State may not lawfully secede.42
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Those portions of the guarantee clause not cited by Lincoln are instructive: "The Unites States shall . . .
protect each of them from Invasion; and on application of the Legislature, or of the Executive (when the
Legislature cannot be convened) against domestic violence." Lincoln failed to cite the "invasion" clause,
of course, since he himself was planning an invasion of the Southern states. Nor could he very well justify
that invasion on the grounds of preventing "domestic violence" since he lacked the consent of the
Confederate state legislatures, to say the least. A plain reading of the Guarantee Clause as a whole
suggests it was written for the benefit of the states, not to provide a pretext for invading them.

Lincoln's evasion of these critical portions of the guarantee clause are symptomatic of the central fallacy
of his constitutional view of secession: his belief that the Constitution countenanced a military invasion of
the South and resulting extended displacement of its civil authorities by military rule. To the contrary, the
Constitution contemplates a structure of state-federal relations in which the states must take an active and
voluntary part.43 This contrasts sharply with Lincoln's view of the Union as little more than a prison,
from which unhappy states are not allowed to escape:

"the Union, in any event, won't be dissolved. We don't want to dissolve it, and if you attempt it, we
won't let you. With the purse and sword, the army and navy and treasury in our hands and at our
command, you couldn't do it."44

Lincoln believed the Union is fully preserved if that escape is prevented by force. But is it? The
Constitution uses the word "State" over a hundred times. It establishes not a prison-inmate relation, but a
complex political structure in which powers, duties, and rights are divided between the federal
government and the states. Even the Supreme Court, in two cases critical of secession, admitted this:

"[T]he States are organisms for the performance of their appropriate functions in the vital system
of the larger polity, of which, in this aspect of the subject, they form a part, and which would perish
if they . . . ceased to perform their allotted work." 45 "[W]ithout the States in union, there could
be no such political body as the United States."'46

The states were expected to choose members of the House of Representatives and elect representatives
to "The Senate of the Unites States [which] shall be composed of two Senators from each State."47 The
states were expected to select electors who would then elect a President. The states were expected to
maintain militia, which could be called upon by the President to defend the nation.48 States were required
to give full faith and credit to the judicial proceedings of other states, respect the "Privileges and

~ Immunities" of the citizens of other states, and return fugitives from justice to other states.49 The States
were expected to actively participate in the process of amending the Constitution. Such amendments
require the consent of three-fourths of the states.50 State courts were expected to be bound by the
Constitution, treaties, statutes and federal court decisions.51

Some of the state functions listed above are simply not subject to being effectively compelled by the
federal government. Sending representatives to Congress and participating in the election of a president
fall into this category. It is difficult to conjure an image of a state being forced at gunpoint to elect a
Senator. Other functions listed are subject to being compelled. Examples include recognition of the court
decisions of other states and of the federal government. Such compulsion, however, in the presence of a
recalcitrant state government, requires the establishment of a lasting federal military government in such
state.

To an extent, the South's decision to seek secession through military resistance, obscured this fact. After
being defeated militarily, the South, exhausted by war, reluctantly accepted federal authority in order to
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nid itself of military occupation. In contrast, if a state were to pursue secession by means of non-violent
resistance and complete non-involvement with the federal government, an anti-secessionist federal
government would be forced to permanently occupy and rule that state in the manner of a colonial power,
exercising even greater authority than Great Britain held over the American Colonies prior to 1776152
That ugly scenario, however, is precisely what anti-secessionist thinkers are obliged to assert was within
the intent of the ratifiers of the Constitution of 1788: the thirteen states which had recently fought long
and hard to escape colonial status.

While it may be true that some of the Framers intended the Union to be perpetual, it is highly unlikely that
even those Framers believed the Constitution authorized the establishment of a military dictatorship to
keep it so. Thus, it could be said that while the issue of secession was perhaps not contemplated by the
Constitution, neither was forced union at the cost of the military occupation of recalcitrant states.53 Such
military occupation flatly contradicts the Guarantee Clause drafted by those same Framers.

From the moment federal troops occupied the South, the governments of those states could no longer be
considered "republican”. With apologies to John Adams, by "republican”, I mean a government exercising
limited powers delegated to it by the people, whose officials are answerable to the people in regular, free
elections.54 Since the very purpose of invading the South was to destroy the state governments
established by the people, in militarily occupying those states, the federal government breached its
obligation to guarantee to each state a republican form of government.55 Since the federal government
necessarily violated the Constitution's Guarantee Clause by engaging in war on seceding states, it is
evident that it had no constitutional authority to prevent such secessions.

The strength of this argument is best seen by noting the absurd linguistic manipulations used to justify the
constitutionality of military occupation. Andrew Johnson, who President Lincoln appointed the military
sovernor of Tennessee, and who as President would later appoint other military governors in the South,
said in 1862 that his authority to single-handedly rule Tennessee came to him by way of the guarantee
clause!56 The "republicanism" thus guaranteed by Johnson apparently consisted of forcing on the people
of Tennessee certain forms of government and government policies they evidently did not desire. The
rationale? "[The] right of self-government could be temporarily impaired but only for the purpose of
assuring its eventual and permanent triumph."57

The other rationale for military occupation is also self-contradictory. In Coleman v. Tennessee, the
Supreme Court held military occupation lawful, not on constitutional grounds, but by resorting to
international law principles which apply primarily to independent nations.

"Though the late war was not between independent nations, but between different portions of the
same nation, yet having taken the proportions of a territorial war, the insurgents having become
formidable enough to be recognized as belligerants, the same doctrine must be held to apply. The
right to govern the territory of the enemy during its military occupation is one of the incidents of
war. . . and the character and form of the government to be established depend entirely upon the
laws of the conquering State or the orders of its military commander."58

Thus, to justify the otherwise unconstitutional military occupation of a state, the Supreme Court treats
that state as if it were an independent nation, implicitly recognizing the validity of its secession. What the
Court did not cite was any constitutional provision which justified the war in the first place. Since the
invocation of international law was based on the fact of war, and the Union's involvement in that war
violated the Constitution, it is evident that the Constitution's supremacy clause59 forbade resort to
international law to override the Constitution. The unconstitutional and amoral nature of the Court's
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reasoning can be seen by assuming, arguendo, that the Confederacy, in violation of the Constitution, had
conquered the North and set up a military government there. The Supreme Court, by the same logic they
applied in Coleman, would be compelled to endorse the legality of that military dictatorship!

Much ink has been spilled over the ancient debate between those who hold that the Constitution is a
compact among the states (Jefferson, Calhoun) and those who deem it "an instrument of perpetual
efficacy" created by the people of the nation as a group (Marshall, Webster).60 The outcome of this
debate cannot impact on the conclusions reached above, since those conclusions rest primarily on an
analysis of the relevant texts and secondarily on the historical context in which those texts were drafted.
Nevertheless, because of the historical association between this debate and the issue of secession, a brief
evaluation is appropriate.

Ironically, reliance on the compact theory tends to weaken the case for secession by suggesting that it is
not justified by the actual text of the Constitution. The main textual problem with the compact theory is
that the Constitution does not read like a contract among the states. The main logical problem is that,
while it claims that the Constitution is an implied contract among the states, that document creates a
separate entity--the federal government--which would not appear to be bound by the contract because it
is not a contracting party. Thus, secessionists erred in choosing poor ground on which to do battle with
unionists. The compact theory also creates an insoluble procedural difficulty. If the Constitution is a
compact, violation of which allows a state to withdraw, who is to judge whether such a violation has
occurred? Reliance on the Ninth and Tenth Amendments, under which secession is a reserved state
power, eliminates this procedural obstacle to secession.61

Nevertheless, the compact theory contains an essential element of truth. It takes the long way around the
barn to arrive at the rather obvious conclusion that the states enacted the Constitution for their mutual
benefit. Shifting then, from the quaint, complex, and controversial compact theory to the indisputable
proposition that a constitution should be interpreted according to the purposes of its ratifiers, it becomes
apparent that the purposes of the Constitution do not envision the use of armed force against a state that
has concluded it is no longer benefiting from the Union. The Constitution may not literally be a compact
among the states, but neither is it a sentence of perpetual imprisonment.

While unionists assert that the compact theory is "scholastic metaphysics”,62 their own contrasting view
of the Constitution contains elements which fail to connect with reality at any point. Bryce wrote that the
Constitution was "an instrument of perpetual efficacy, emanating from the whole people."63 Yet, as
already noted, it contains no such language, and in fact, its Framers deliberately chose not to carry over
the use of the term "perpetual union" from the Articles of Confederation to the Constitution.

Neither did the Constitution "emanate from the whole people." Leaving aside the preamble for the
moment, the actual language of the text is to the contrary:

" Article VII. The Ratification of the Conventions of nine States, shall be sufficient for the
Establishment of this Constitution between the States so ratifying the Same. . . Done in Convention
by the Unanimous Consent of the States present. . . " "Article V. [The Constitution may be
amended] when ratified by the Legislatures of three fourths of the several States, or by
Conventions in three fourths, thereof. . . "

Since the Constitution was proposed by a convention called by the states, was ratified by the states, and

can only be amended by the states, the notion that it "emanates from the whole people” or that "the
government proceeds directly from the people,"64 or that it is "of the people" and "by the people”65 can
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only be described as "metaphysical" nonsense invented by those who view the states as a mere
inconvenience on the path to creating an all-powerful central government.

Much has been made by unionists of the preamble to the Constitution:

We, the People of the United States, in Order to form a more perfect Union, establish Justice,
insure domestic Tranquility, provide for the common defense, promote the general Welfare, and
secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this
Constitution of the United States of America." (emphasis added)

This reliance is understandable. If one lacks support for one's view in the text of the constitution, one
seeks it in the preamble. The underscored phrase, however, has no unambiguous meaning. Its meaning
depends on whether the word "United", an adjective, or "States", a noun, is given greater emphasis.

There is no need to resolve this issue, however, because the very presence of the phrase, "We, the People
of the United States," in the preamble, is an accident! It originally read:

"That the people of the States of New Hampshire, Massachusetts, Rhode Island, Connecticut, New
York, New Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina
and Georgia do ordain, declare and establish the following constitution for the government of
ourselves and our posterity."66

Judge Eugene Gary explains:

"[I]t was amended, not for the purpose of submitting the constitution to the people in the
aggregate, but because the convention could not tell, in advance, which States would ratify it."67

Though unionists have placed great stock in the preamble, their recitations of it usually extend only fo the
first fifteen words. Nothing thereafter is particularly helpful to their cause. The Union's creation of martial
law in the South can hardly be within the ambit of "establishing justice" or "securing the blessings of
liberty." "Domestic tranquility" was not insured by the bloodiest war ever fought in North America. The
"general welfare” was not promoted when one section of the nation fought, subdued and ruled the other
for sixteen years.68 "Providing for the common defense," does not appear to sanction an attack on eleven
states.

Ultimately, one must look beyond mere logic and the four corners of the Constitution to identify the
unionist spirit that led to the Civil War:

"The union was . . . more than a mere compact between separate entities, separate states. It was
rather a union of early history and future promise, of generations past and generations still to come,
of agriculture and industry, of plains and seaboard, of the vast hosts of mystical and emotional
forces which give to man a greater sense of belonging, a greater sense of community."69

Gary Wills denies Lincoln "did not really have arguments for union, just a kind of mystical attachment to
it."70 He argues that Lincoln got most of his pro-union legal arguments from Daniel Webster. Wills'
discussion of those "arguments”, e.g., the Union is older than the states and the Declaration of
Independence sanctions war against seceding states71, tends one to the view that Webster was a union
mystic as well.
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A THOUGHT EXPERIMENT

Those still harboring doubts about the constitutionality of secession in 1861 should attempt a sincere
answer to the question: would the Constitution, as construed by President Lincoln and his allies in all
eras, have been ratified in 17887 To answer this question, we must first make explicit those provisions
Lincoln and his successors thought were implicit in the Constitution. For the sake of realism, these
provisions will be organized in the form of an imaginary Eleventh Amendment to the Constitution.72
Such an amendment would read as follows:

(Imaginary) Amendment X1

Section 1. Notwithstanding the Guarantee Clause and the Ninth and Tenth Amendments, no state
may ever secede from the Union for any reason, except by an amendment pursuant to Article V.73

Section 2. If any State attempts to secede without authorization, the Federal Government shall
invade such State with sufficient military force to suppress the attempted secession.

Section 3. The Federal Government may require the militias of all states to join in the use of force
against the seceding State.

Section 4. After suppressing said secession, the Federal Government shall rule said State by martial
law until such time as said State shall accept permanent federal supremacy and alter its constitution
to forbid future secessions.

Section 5. After suppressing said secession, the Federal Government shall force said State to ratify
a constitutional amendment which gives the Federal Government the right to police the states
whenever it believes those states are violating the rights of their citizens.

Section 6. The President may, of his own authority, suspend the operation of the Bill of Rights and
the writ of habeas corpus, in a seceding or loyal state, if in his sole judgment, such is necessary to
preserve the Union.74

This imaginary amendment contains a fair summary of what Lincoln thought the Constitution ratified in
1788 had to say implicitly about state secession. Would the Constitution have been ratified if it contained
such an amendment? Would that amendment have been ratified at any time between 1788 and 18617 The
answer to both questions, according to any intellectually honest historian or constitutional lawyer, must
be a resounding "No!" If that is the case, however, then the dense fog made up of equal parts of
Websterian metaphysics and Lincolnesque legalese disintegrates to reveal the truth of Albert Jay Nock's
thesis: the Constitution of 1788 did indeed expire in 1861.

Summary. In 1861, the Constitution did not authorize the federal government to use military force to
prevent a state from seceding from the Union. The Constitution established a federal government of
limited powers delegated to it by the people, acting through their respective states. There is no express
grant to the federal government of a power to use armed force to prevent a secession and there is no
clause which does so by implication. To the contrary, the notion of the use of armed force against the
states and the subsequent military occupation and rule of the states by the federal government does
violence to the overall structure and purpose of the Constitution by turning the servant of the states into
their master. Any doubts about whether the federal government had such a power must be resolved in
favor of the states since the Ninth and Tenth Amendments explicitly reserve the vast residue of powers
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and rights to the states and to the people of those states.
LINCOLN'S POLITICAL ARGUMENTS AGAINST SECESSION

While lawyer Lincoln made a variety of legal arguments against secession, politician Lincoln made two
main political arguments against secession. He argued that the option of secession violated the principle
of majority rule and that it led ultimately to anarchy. A full consideration of the political arguments for
and against secession is beyond the scope of this article.75 However, the line between legal and political
arguments is not precise. Further, it is undoubtedly true that considerations of policy and consequences
do impact on judgments about what the law is and should be. Thus, a brief consideration of Lincoln's
views on that issue is in order. It must be emphasized, however, that the distinction between what the law
is and what it should be is a real one. Thus, the conclusions about Lincoln's legal arguments remain valid,
regardless of the wisdom of his political arguments. In this context, Lincoln's arguments can be seen as
points which should have been made at the Constitutional Convention of 1787, and incorporated into the
Constitution, but were not.

Lincoln's central political arguments against secession are contained in the following passage from the
First Inaugural Address, delivered on March 4, 1861:

"[W]e divide upon [all our constitutional controversies] into majorities and minorities. If a minority
.. . will secede rather than acquiesce [to the majority], they make a precedent which, in turn, will
divide and ruin them; for a minority of their own will secede from them, whenever a majority
refuses to be controlled by such minority. . . the central idea of secession, is the essence of
anarchy."

The argument contains two closely related elements:
(1) secession violates the principle of majority rule; and
(2) secession ultimately leads to anarchy.

Majority rule.76 If anything can be identified as the axiom of Lincoln's thought, it is majoritarianism. His
devotion to the principle was in spite of his numerous electoral losses and the rejection of his presidential
candidacy by sixty percent of the electorate. Though Lincoln personally opposed slavery, before the war
he favored allowing the majority in each Southern state to decide the issue.77 For the sake of the
majoritarianism which he believed was undermined by secession, he ordered an invasion of the South.
What Lincoln never confronted was the fact that the Civil War was a war between two majorities.78 In
1860, Lincoln did not receive a single vote in North Carolina, South Carolina, Georgia, Tennessee,
Louisiana, Mississippi, Alabama, Arkansas, Florida, or Texas.79

The ultimate justification of majority rule is that it is better than minority rule. Its value is purely
utilitarian--more people get what they want than if we let the minority rule. By its very nature, the utility
of majority rule increases as the political unit is divided into smaller and more homogeneous units. For
example, if the largely black Roxbury section of Boston seceded from the city,80 its voters, currently
outvoted by the majority white population, could increase their utility by voting for officials and policies
they preferred, while the white majority would remain able to enact its own preferred policies.

Secession therefore, far from being hostile to majority rule, allows multiple satisfied majorities to be
created out of large political units which can only satisfy one majority bloc at a time. The only difference

15 of 27 9/16/98 4:33 P)



s NTREAU LS l(JU, ‘(L'MHZ Ed

of course is that the old majority is no longer able to impose its will on the old minority. It is this loss of
power over the escaped minority and its territory, and not any devotion to majority rule, that so irks
unionists of all eras, often leading them to start wars to retain power over the seceders. Evidence that
such was the case with the Civil War is contained in the following passages from journals published at
that time:

“[The North] fought . . . for all those delicious dreams of national predominance in future ages,
which she must relinquish as soon as the union is severed." (The Athenaeum, May 6, 1865)81

"We love the Union because . . . it renders us now the equal of the greatest European Power, and
in another half century, will make us the greatest, richest, and most powerful people on the face of
the earth." (New York Courier and Enquirer, Dec. 1, 1860)382

It is remarkable that the first journal cited, British, pro-South, and post-War, viewed the War in the same
nationalistic and imperialistic terms as the second journal cited, American, pro-North, and pre-War. It
should be obvious that wars of this type are not sanctioned by the majority principle; they are condemned
by it.

Anarchy. We have seen how the right of secession and the principle of majoritarianism each tends to
create pressure for smaller political units. Lincoln argued that the principle of secession led by infinite
regress to anarchy, as each minority seceded to become a majority. This is "a beautiful theory killed by an
ugly fact." History shows that secessions, like revolutions, will happen only seldom because "mankind are
more disposed to suffer, while evils are sufferable, than to right themselves by abolishing the forms to
which they are accustomed."83 It takes a "long train of abuses and usurpations"84 to instigate
secessionist activities.

The best example of this is the Civil War itself. Even though there were unionists in the South and
secessionists in the North, no further secessions took place after the start of the war, even though those
were times of great stress and social conflict. Evidently, the people on both sides used their common
sense to put on a brake on Lincoln's infinite regress.

Even in theory, an infinite number of secessions is unlikely because there is unlikely to be an infinite
succession of major grievances which are clearly solvable by secession. Ireland, for example, solved its
perceived major problem by getting rid of the British in 1922 (except in Northern Ireland). Evidently, no
further significant political problem there has been sufficiently connected to the option of further
secession to stir any interest in the subject. Norway seceded from Sweden in 1907 by a vote of 368,208
to 272185 Since then, little has been heard from Norway about further secession.

Lincoln was wrong in believing that the right of secession will invariably lead to the break-up of nations.
Rather, the recognition of such a right will tend to discourage the exploitation of states by the central
government, which in turn will encourage states to remain in the Union. Applying that principle to 1861,
can the possibility be denied that it was the Union's militant rejection, over several decades, of the right to
secede that was itself the proximate cause of Confederate secession? That is, the seceding states knew
their secession would be violently resisted--Lincoln had told them so--thus they made a strategic decision
to make this fight before the North grew any stronger, economically or militarily. Had Lincoln recognized
the right of peacefull secession, the Confederate states may well have stayed in the Union and tried to
work out their differences, knowing that if such attempt failed, secession remained a viable option.
Jefferson himself believed that if the South ever broke off from the North, it would eventually return to
the Union, presumably after renegotiating its constitutional arrangement.86
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In this sense, secession actually reduces "anarchy" by allowing a peaceful resolution of disputes between
large political groups.87 In contrast, Lincoln's policy of forced association led to four years of anarchy
and war in the South, followed by decades of sporadic violence and lawlessness.

The most interesting aspect of the topic of secession is how little attention or discussion there is about the
obverse of secession: the expulsion of a portion of a nation by the larger and more powerful sector. It is
always the case that the people living in a small part of a nation-state desire to secede; never that the
larger part wants to kick them out. The very fact that a portion of the nation wants to secede, by the law
of demonstrated preference,88 proves that those citizens believe they are being harmed by being subjects
of that nation. Similarly, the rarity of historical "expulsions" proves that governments benefit from ruling
over and exploiting the various regions that are within their control. This fact is consistent with the view
of the nation-state--developed by Oppenhiemer,89 Nock,90 and Rothbard91--as the organization of the
political (coercive) means of acquiring wealth:

"There are two methods, or means, and only two, whereby man's needs and desires can be satisfied. One
is the production and exchange of wealth; this is the economic means. The other is the uncompensated
appropriation of wealth produced by others; this is the political means. . . The State is the organization of
the political means.92

Another significant aspect of secession is that, by and large, the parties that urge various legal, political,
and moral arguments for the right of secession, do so because they are less powerfuil than the majority
block. If they were more powerfill, they would simply secede and be done with it! In sum, a seceding
group is generally the weaker and economically exploited junior partner in a nation-state. Thus, in
general, we may say that in any given secession dispute, right is on the side of the proponents of
secession, while might is on the side of their opponents. That being the case, Lincoln's political arguments
against secession must be rejected.

LEGAL DEVELOPMENTS SINCE 1861

If states had the right of secession in 1861, have any subsequent developments removed that right? That
is a complex question for which no entirely satisfactory answer exists. This is largely because of the
eternal question: who has the final say on interpreting the Constitution?

One fallacy that can be quickly disposed of is that the Civil War answered the question of secession
forever. We may call this fallacy the Ulysses S. Grant theory of constitutional law: "the right of a state to
secede from the Union [has been] settled forever by the highest tribunal--arms--that man can resort t0."93
Questions of constitutional law, however, cannot be settled on a battlefield:

"Throughout history, force appears as the arbiter of the moment. . . Reason, organically slow--reacting
against force only when the ill effects of the latter become so general as to be inevitably obvious--finally
confirms or annuls its judgement."94 If indeed secession was a state and people's right, all the Union
victory proved was that the stronger party in a constitutional conflict may violate the law with impunity.

Neither was the issue of secession settled by various Supreme Court decisions resolving questions
tangential to the issue itself 95 First, in none of those cases was the Court asked to deal squarely with the
issue of state secession when the outcome of the case impacted on the rights of the seceding states and
those states were represented by counsel before the Court. Second, none of those cases contained a
detailed and serious analysis of the issues, arguments and constitutional clauses one would expect to see
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in a comprehensive treatment of the issue by the highest court in the land. Therefore, these cases carry
little moral or legal authority.

Furthermore, if in fact the issue of secession had been taken to the Supreme Court, for instance by the
Confederacy seeking an injunction against President Lincoln, the Court would likely have responded by
refusing to hear the case on the grounds that it dealt mainly with a so-called "political question,” that is, a
question which, though a legal one to be sure, is not suitable for resolution by the Court.96 Thus,
secession is a question that has never been satisfactorily resolved by the Supreme Court and is unlikely to
be addressed by the Court in the future.

Since the Civil War, there have been two main legal developments impacting on the issue of secession:
the amendment of state constitutions to prohibit secession and the passage of the Fourteenth Amendment.
While under military occupation and control, the states of Arkansas, North Carolina, Florida, South
Carolina, Mississippi and Virginia, each enacted new constitutions containing clauses prohibiting
secession.97 Soon thereafter, the troops were withdrawn.

Such clauses, however, did not in any way serve to abolish the right of those states to secede from the
Union. First, the clauses were added only under duress. It is an ancient principle of law that agreements
made under duress are voidable at the option of the aggrieved party. Second, those states remain free at
any time to amend their constitutions to delete the ban on secession.98 If they choose not to do so, that
merely means they are choosing not to exercise a legal right, which is quite distinct from not possessing
that right. Finally, since all states have equal rights in the Union,99 the fact that other states have not
relinquished their right to secede means that these Southern states cannot be deemed to have relinquished
theirs. 100

The Fourteenth Amendment, however, poses more serious problems for a constitutional doctrine of
secession. That Amendment reads in relevant part:

"Section 1. All persons born or naturalized in the United States and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they reside. No State shall make
or enforce any law which shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws."

The Amendment goes on to make apparent reference to the Civil War by prohibiting any military officer,
who, having previously sworn to support the Constitution, engaged in "insurrection or rebellion" against
it, shall not serve as a federal official 101 It further provides that, while no state shall assume or pay any
debt "incurred in aid of insurrection or rebellion against the United States," no debts incurred in
"suppressing insurrection or rebellion shall be questioned."102

The Amendment grants the federal government vast new powers over the states in the context of a
concern over the post-Civil War welfare of the recently freed slaves. That fact, and the pejorative
references to "insurrection and rebellion" quoted above, allow a persuasive argument to be made that the
Fourteenth Amendment bars secession. If it did not, states could simply secede and thus avoid federal
regulation under Section 1 of the Amendment, thus defeating the purpose of the Amendment. Ironically,
if this argument is correct, the pre-war case for secession is strengthened.103 That is, if the Fourteenth
Amendment bars secession, then presumably there was such a right before the Amendment was passed.

Is there any room for a secessionist argument to be made in the post-Fourteenth Amendment era? First,
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the obvious can be stated: the Fourteenth Amendment does not explicitly prohibit secession. One would
have thought that the pro-unionists who controlled American politics after the War would have included
such a provision. Their failure to do so, whatever the motive,104 means that resort may still be had to the
pro-secession arguments stated above. Unionists might respond by arguing that the Fourteenth
Amendment impliedly bans secession and since it was passed after the other portions of the Constitution,
it prevails over them in any conflict of meaning. That argument would be perfectly valid if the
Amendment explicitly banned secession, however, since it does not, we are left with the need to resolve
an apparent implicit conflict between the Fourteenth Amendment and the Ninth and Tenth Amendments.
The best that can be said in this context is that any secession movement designed to restore blacks to
their pre-Civil War political and economic status would be barred by the Fourteenth Amendment.

Second, the Fourteenth Amendment was ratified by the seceding states under the same type of duress
which forced several of them to ban secession in their state constitutions. Ratification of the Fourteenth
Amendment was made a condition of re-admission of the states to the Union by the Reconstruction Act
of 1867.105 It was only after such ratification that military rule was ended in those states. Thus, as it
regards the issue of secession, the Fourteenth Amendment is tainted, having been enacted under the same
duress which this article concludes was a violation of the right to secession, i.e, the invasion and
occupation of the South by the Union army. Thus, any Fourteenth Amendment-based argument against
secession is self-negating since it must implicitly concede a pre-Amendment right to secede, the violation
of which directly led to the enactment of the Fourteenth Amendment.

Finally, in resolving a conflict between the Fourteenth and the Ninth and Tenth Amendments, reliance on
the doctrine of inalienable rights would be useful. An inalienable right is one possessed by a human being
that is so basic to his or her welfare that we do not enforce any contract or agreement in which a person
relinquishes such a right. 106 As Murray Rothbard writes:

"[T]here are certain vital things which, in natural fact and in the nature of man, are inalienable, i.e.,
they cannot in fact be alienated, even voluntarily. Specifically, a person cannot alienate his will,
more particularly his control over his own mind and body. Each man has control over his own mind
and body. Each man has control over his own will and person, and he is, if you wish, "stuck” with
that inherent and inalienable ownership. Since his will and control over his own person are
inalienable, then so also are his rights to control that person and will. That is the ground for the
famous position of the Declaration of Independence that man's natural rights are inalienable; that is,
they cannot be surrendered, even if the person wishes to do s0."107

If the right of secession, protected as it is by the Ninth and Tenth Amendments, is inalienable, then that
right survives any attempt to relinquish it through the Fourteenth Amendment. The right to "alter or
abolish" forms of government does appear to be such a fundamental right that it should be treated as
inalienable. 108 It is integral to the protection of other rights which Jefferson termed inalienable such as
the rights to life and liberty. Thus, it is a right that should survive regardless of its alleged implicit
relinquishment under the Fourteenth Amendment.

CONCLUSION

The Union's invasion and subsequent military occupation of the Confederacy were illegal. Today,
however, the Fourteenth Amendment arguably prohibits secession by implication. Nevertheless, that
Amendment, insofar as it can be interpreted to bar state secession--is tainted. It is the direct result of the
illegal invasion and subsequent military domination of the South. Even the Fourteenth Amendment does
not explicitly outlaw secession and there remains a conflict between the Fourteenth Amendment and the
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Ninth and Tenth Amendments in this regard. This conflict should be resolved by reference to the doctrine
of inalienable rights, of which secession is one.

No doubt today's Supreme Court, if it took the case, would rule secession to be treasonous and illegal,
not to mention highly politically incorrect. However, the Supreme Court, being an agency of the federal
government has, since John Marshall's day, usually given the Constitution that interpretation which
increases the power of the federal government over states and persons.109 Its continual abdication of its
purported role of guaranteeing constitutionally limited government is in large part responsible for the
recent revival of interest in the theory and practice of secession. Far more important than what the
Supreme Court would decide, however, is the people's own understanding of the true meaning of the

Constitution. They retain the inalienable right to "alter or abolish" a government "destructive" to their
liberties. 110

The existence of slavery in the Confederate States in 1861 cannot alter this truth. The Constitution did
not forbid slavery prior to the passage of the Thirteenth Amendment in 1865, and since chattel slavery no
longer exists in the United States, it can no longer be used to legally or morally justify war on a seceding
state. That is as it should be, since ultimately, a policy of violent opposition to secession is a policy of
forced association. As with all forms of forced association, the stronger party will tend to exploit the
weaker. Such is the case with the master-slave relationship. Such is the case when a state is forced to
remain in the Union against its will. Both forms of forced association are immoral and both should be and
are forbidden by the Constitution.

Had the commander of the Union army, on entering Virginia on May 27, 1861, encountered the ghost of
the finest American lawyer who had yet lived, and asked for advice on the legality of his mission, Thomas
Jefferson would likely have replied, "Go back to your country Sir."
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