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PREFACE

The Interdepartmental Committee for the Study of Jurisdiction over Federal Areas
within the States was formed on December 15, 1954, on the recommendation of
the Attorney General approved by the President and the Cabinet The basic
purpose for which the Committee was founded was to find means for resolving
the problems arising out of jurisdictional status of Federal lands.

Addressing itself to this purpose, the Committee; with assistance from all Federal
agencies interested in the problems (a total of 33 agencies), from State Attorneys
General, and from numerous other sources, prepared a report entitled Jurisdiction
over Federal Areas Within the States Part I, The Facts and Committee
Recommendations. This report, approved by the President on April 27, 1956, set
out the findings of the Committee and recommended changes in Federal and
State law, and in Federal agencies' practices, designed to eliminate existing
problems arising out of legislative jurisdiction. It included two appendices.

The Committee's research involved a general survey of the jurisdictional status of
all federally owned real property in the 48 States, and a detailed survey of the
status of individual such properties in the States of Virginia, Kansas, and
California.

These three named States were selected as containing Federal real properties
representative of such properties in all the States. Information was procured
concerning the practices and problems related to legislative jurisdiction of the 23
Federal Agencies controlling real property, and of the advantages and
disadvantages of the several legislative jurisdictional statuses for the various
purposes for which federally owned land is used. This information is reflected and
analyzed in the several chapters of part I of the report, and is summarized in
Appendix A of the same part,

The Committee's study included a review of the policies, practices, and problems
of the 48 States related to legislative jurisdiction. Information concerning these
matters similarly is reflected and analyzed in various portions of part I of the
report, with chapter V of the part being entirely devoted to the laws and problems
of States related to legislative jurisdiction. Also, the texts of State (and Federal)
constitutional provisions and statutes related to jurisdiction in effect as of
December 31, 1955, are gathered in appendix B of part I.

The major conclusions of the Committee, set out in part I of the report, which, of
course, are applicable only to the 48 States to which the Committee's study
extended, and do not apply to present Territories or the District of Columbia, are
to the effect that in the usual case the Federal Government should not receive or
retain any of the States' legislative jurisdiction within federally owned areas, that
in some special cases (where general law enforcement by Federal authorities is
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indicated) the Federal Government should receive or retain legislative jurisdiction
only concurrently with the States, and that in any case the Federal Government
should not receive or retain any of the States' legislative jurisdiction with respect
to taxation, marriage, divorce, descent and distribution of property, and a variety
of other matters, specified in the report, which are ordinarily the subject of State
control.

The conclusions reached by the Committee were, of course, made only after an
appraisal of the facts adduced during the study in the light of applicable law,
including the great body of decisions handed down by courts and opinions
rendered by governmental legal officers, Federal and State, interpretative of
situations affected by legislative jurisdiction.

Recommendations made by the Committee, based on the conclusions indicated
above and on certain subsidiary findings, now constitute the policy of the
Executive branch of the Federal Government, and are being implemented by
Federal agencies to the extent possible under existing law. However, full
implementation of these recommendations must await the enactment of certain
suggested Federal and State legislation.

In the course of its study the Committee ascertained the existence of serious lack
of legal bibliography on the subjectmatter of its interest. With the concurrence of
the Attorney General of the United States and the encouragement of the
President, it has proceeded with the publication of this part II of its report, a
compilation of the court decisions and legal opinions it weighed in the course of
its study of the subject of Legislative jurisdiction.

LAW OF LEGISLATIVE JURISDICTION

Legal Problems many.--In view of the vastness of Federal real estate holdings,
the large variety of activities conducted upon them, and the presence on many
areas of resident employees and other persons, it is to be expected that many
legal problems will arise on or with respect to these holdings. In addition to the
problems normally encountered in administering and enforcing Federal laws,
complicated by occasional conflict with over lapping State laws, the ownership
and operation by the Federal Government of areas within the States gives rise to
a host of legal problems largely peculiar to such areas. They arise not only
because of the fact of Federal ownership and operation of these properties, but
also because in numerous instances the Federal Government has with respect to
such properties a special jurisdiction which excludes, in varying degrees, the
jurisdiction of the State over them, and which in other instances is, to varying
extents, concurrent with that of the State.

FEDERAL POSSESSION OF Exclusive JURISDICTION: By constitutional
consent.-This special jurisdiction which is often possessed by the United States
stems, basically, out of article I, section 8, clause 17, of the Constitution of the
United States, which provides, in legal effect, that the Federal Government shall
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have exclusive legislative jurisdiction over such area, not exceeding 10 miles
square, as may become the seat of government of the United States, and like
authority over all places acquired by the Government, with the consent of the
State involved, For various Federal purposes. It is the latter part of the clause,
the part which has been emphasized, with which this study is particularly
concerned. There is a general public awareness of the fact that the United States
Government exercises all governmental authority over the District of Columbia,
by virtue of power conferred upon it by a clause of the Constitution. There is not
the same awareness that under another provision of this same clause the United
States has acquired over several thousand areas within the States some or all of
those powers, judicial and executive as well as legislative, which under our
Federal-State system of government ordinarily are reserved to the States.

By Federal reservation or State cession. For many years after the adoption of the
Constitution, Federal acquisition of State-type legislative jurisdiction occurred
only by direct operation of clause 17. The clause was activated through the
enactment of State statutes consenting to the acquisition by the Federal
Government either of any land, or of specific tracts of land, within the State. In
more recent years the Federal Government has in several instances made
reservations of jurisdiction over certain areas in connection with the admission of
State into the Union.

A third means for transfer of legislative jurisdiction now has come into
considerable use, whereby in a general or special statute a State makes a cession
of jurisdiction to the Federal Government. Courts and other legal authorities have
distinguished at various times between Federal legislative jurisdiction derived, on
the one hand, directly from operation of clause 17, and, on the other, from a
Federal reservation or a State cession of jurisdiction. In the main, however, the
characteristics of a legislative jurisdiction status are the same no matter by which
of the three means the Federal Government acquired such status. Differences in

these characteristics will be specially pointed out in various succeeding portions of
this work.

Governmental Power merged in Federal Government.-- Whether by operation of
clause 17, by reservation of jurisdiction by the United States, or by cession of
jurisdiction by States, in many areas all governmental authority (with recent
exceptions which will be noted) has been merged in the Federal Government,
with none left in any State. By this means some thousands of areas have become
Federal islands, sometimes called "enclaves," in many respects foreign to the
States in which they are situated. In general, not State but Federal law is
applicable in an area under the exclusive legislative jurisdiction of the United
States, for enforcement not by State but Federal authorities, and in many
instances not in State but in Federal courts.

Normal authority of a State over areas within its boundaries, and normal

relationships between a State and its inhabitants, are disturbed, disrupted, or
eliminated, as to enclaves and their residents. The State no longer has the
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authority to enforce its criminal laws in areas under the exclusive jurisdiction of
the United States. Privately owned property in such areas is beyond the taxing
authority of the State. It has been generally held that residents of such areas are
not residents of the State, and hence not only are not subject to the obligations of
residents of the State but also are not entitled to any of the benefits and
privileges conferred by the State upon its residents. Thus, residents of Federal
enclaves usually cannot vote, serve on juries, or run for office. They do not, as a
matter of right, have access to State schools, hospitals, mental institutions, or
similar establishments.

The acquisition of exclusive jurisdiction by the Federal Government renders
unavailable to the residents of the affected areas the benefits of the laws and
judicial and administrative processes of the State relating to adoption, the
probate of wills and administration of estates, divorce, and many other matters.
Police, fire-fighting, notarial, coroner, and similar services performed by or under
the authority of a State may not be rendered with legal sanction, in the usual
case, in a Federal enclave.

EXERCISE OF EXCLUSIVE FEDERAL JURISDICTION: Legislative authority little
exercised.--States do not have authority to legislate for areas under the exclusive
legislative jurisdiction of the United States, but the Congress has not legislated
for these areas either, except in some minor particulars.

Exercise as to crimes.--With respect to crimes occurring within Federal enclaves
the Federal Congress has enacted the Assimilative Crimes Act, which adopts for
enclaves, as Federal law, the State law which is in effect at the time the crime is
committed. The Federal Government also has specifically defined and provided for
the punishment of a number of crimes which may occur in Federal enclaves, and
in such cases the specific provision, of course, supersedes the Assimilative Crimes
Act.

Exercise as to civil matters.--Federal legislation has been enacted authorizing the
extension to Federal enclaves of the workmen's compensation and unemployment
compensation laws of the States within the boundaries of which the enclaves are
located.

The Federal Government also has provided that State law shall apply in suits
arising out of the death or injury of any person by the neglect or wrongful act of
another in an enclave. It has granted to the States the right to impose taxes on
motor fuels sold on Government reservations, and sales, use, and income taxes
on transactions or uses occurring or services performed on such reservations; it
has allowed taxation of leasehold interests in Federal property including property
located on Federal enclaves; and it has retroceded to the States jurisdiction
pertaining to the administration of estates of residents of Veterans' Administration
facilities. This is the extent of Federal legislation enacted to meet the special
problems existing on areas under the exclusive legislative jurisdiction of the
United States.
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RULE Of INTERNATIONAL LAW: Extended by courts to provide civil law.--The
vacuum which would exist because of the absence of State law or Federal
legislation with respect to civil matters in areas under Federal exclusive
legislative jurisdiction has been partially filled by the courts, through extension to
these areas of a rule of international law that when one sovereign takes over
territory of another the laws of the original sovereign in effect at the time of the
taking which are not inconsistent with the laws or policies of the second continue
in effect, as laws of the succeeding sovereign, until changed by that sovereign.

ACQUISITION OF LEGISLATIVE JURISDICTION
THREE METHODS FOR FEDERAL ACQUISITION OF JURISDICTION:

Constitutional Consent.--The Constitution gives express recognition to but one
means of Federal acquisition of legislative jurisdiction--by State consent under
article 1, section 8, clause 17. The debates in the Constitutional Convention and
State ratifying conventions leave little doubt that both the opponents and
proponents of Federal exercise of exclusive legislative jurisdiction over the seat of
government were of the view that a constitutional provision such as clause 17
was essential if the Federal Government was to have such jurisdiction. At no time
was it suggested that such a provision was unessential to secure exclusive
Legislative jurisdiction to the Federal Government over the seat of government.
While, as has been indicated in the preceding chapter, little attention was given in
the course of the debates to Federal exercise of exclusive legislative jurisdiction
over areas other than the seat of government, it is reasonable to assume that it
was the general view that a special constitutional provision was essential to
enable the United States to acquire exclusive legislative jurisdiction over any
area. Hence, the proponents of exclusive legislative jurisdiction over the seat of
government and over federally owned areas within the States defended the
inclusion in the Constitution of a provision such as article I, section 8, clause 17.
And in United States v. Railroad Bridge Co., 27 Fed. Cas. 686, 693, No. 16,114
(C. C. N. D. III., 1855), Justice McLean suggested that the Constitution provided
the sole mode for transfer of jurisdiction, and that if this mode is not pursued no
transfer of jurisdiction can take place.

State cession.--However, in Fort Leavenworth R. R. v. Lowe, 114 U. S. 525
(1885), the United States Supreme Court sustained the validity of an act of
Kansas ceding to the United States legislative jurisdiction over the Fort
Leavenworth military reservation, but reserving to itself the right to serve
criminal and civil process in the reservation and the right to tax rail road, bridge,
and other corporations, and their franchises and property on the reservation.

In the course of its opinion sustaining the cession of legislative jurisdiction, the
Supreme Court said  (p. 540):

We are here met with the objection that the Legislature of a State has no power
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to cede away her jurisdiction and legislative power over any portion of her
territory, except as such cession follows under the Constitution from her consent
to a purchase by the United States for some one of the purposes mentioned. If
this were so, it could not aid the railroad company; the jurisdiction of the State
would then remain as it previously existed. But aside from this consideration, it is
undoubtedly true that the State, whether represented by her Legislature, or
through a conven tion specially called for that purpose, is incompetent to cede her
political jurisdiction and legislative authority over any part of her territory to a
foreign country, without the concurrence of the general government. The
jurisdiction of the United States extends over all the territory within the States,
and, therefore, their authority must be obtained, as well as that of the State
within which the territory is situated, before any cession of sovereignty or political
jurisdiction can be made to a foreign country.

k Xk Xk

In their relation to the general government, the States of the Union stand in a
very different position from that which they hold to foreign governments. Though
the jurisdiction and authority of the general government are essentially different
from those of the State, they are not those of a different country; and the two,
the State and general government, may deal with each other in any way they
may deem best to carry out the purposes of the Constitution.

It is for the protection and interests of the States, their people and property, as
well as for the protection and interests of the people generally of the United
States, that forts, arsenals, and other buildings for public uses are constructed
within the States. As instrumentalities for the execution of the powers of the
general government, they are, as already said, exempt from such control of the
States as would defect or impair their use for those purposes; and if, to their
more effective use, a cession of legislative authority and political jurisdiction by
the State would be desirable, we do not perceive any objection to its grant by the
Legislature of the State. Such cession is really as much for the benefit of the
State as it is for the benefit of the United States.

Had the doctrine thus announced in Fort Leavenworth R. R. v. Lowe, supra, been
known at the time of the Constitutional Convention, it is not improbable that
article I, section 8, clause 17, at least insofar as it applies to areas other than the
seat of government, would not have been adopted. Cession as a method for
transfer of jurisdiction by a State to the United States is now well established,
and quite possibly has been the method of transfer in the majority of instances in
which the Federal.......

Federal reservation.--In Fort Leavenworth R. R. v. Lowe, supra, the Supreme
Court approved a second method not specified in the Constitution of securing
legislative jurisdiction in the United States.

Although the matter was not in issue in the case, the Supreme Court said (p.
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526):

The land constituting the Reservation was part of the territory acquired in 1803 by
cession from France, and, until the formation of the State of Kansas, and her
admission into the Union, the United States possessed the rights of a proprietor,
and had political dominion and sovereignty over it. For many years before that
admission it had been reserved from sale by the proper authorities of the United
States for military purposes, and occupied by them as a military post.

The jurisdiction of the United States over it during this time was necessarily
paramount. But in 1861 Kansas was admitted into the Union upon an equal
footing with the original States, that is, with the same rights of political dominion
and sovereignty, subject like them only to the Constitution of the United States.
Congress might undoubtedly, upon such admission, have stipulated for retention
of the political authority, dominion and legislative power of the United States over
the Reservation, so long as it should be used for military purposes by the
government; that is, it could have excepted the place from the jurisdiction of
Kansas, as one needed for the uses of the general govern ment. But from some
cause, inadvertence perhaps, or over- confidence that a recession of such
jurisdiction could be had whenever desired, no such stipulation or exception was
made.

Almost the same language was used by the Supreme Court of Kansas in Clay v.
State, 4 Kan. 49 (1866), and another suggestion of judicial recognition of this
doctrine is to be found in an earlier case in the Supreme Court of the United
States, Langford v. Montieth, 102 U. S. 145  (1880), in which it was held that
when an act of Congress admitting a State into the Union provides, in accordance
with a treaty, that the lands of an Indian tribe shall not be a part of such State or
Territory, the new State government has no jurisdiction over them. The enabling
acts governing the admission of several of the States provided that exclusive
jurisdiction over certain areas was to be reserved to the United States." In view of
these developments, an earlier opinion of the United States Attorney General
indicating that a State legislature, as distinguished from a State constitutional
convention, had to give the consent to transfer jurisdiction specified in the
Federal Constitution (12 Ops. A. G. 428 (1868)), would seem inapplicable to a
Federal reservation of jurisdiction.

Since Congress has the power to create States out of Territories and to prescribe
the boundaries of the new States, the retention of exclusive legislative jurisdiction
over a federally owned area within the State at the time the State is admitted
into the Union would not appear to pose any serious constitutional difficulties.

No Federal Legislative Jurisdiction without consent cession, or reservation.--It
scarcely needs to be said that unless there has been a transfer of jurisdiction (1)
pursuant to clause 17 by a Federal acquisition of land with State consent, or (2)
by cession from the State to the Federal Government, or unless the Federal
Government has reserved jurisdiction upon the admission of the State, the
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Federal Government possesses no legislative jurisdiction over any area within a
State, such jurisdiction being for exercise entirely by the State, subject to
non-interference by the State with Federal functions, and subject to the free
exercise by the Federal Government of rights with respect to the use, protection,
and disposition of its property.

Necessity of State Assent to Transfer of Jurisdiction to Federal Government:
Constitutional Consent--The Federal Government can not, by unilateral action on
its part, acquire legislative jurisdiction over any areas within the exterior
boundaries of a State. Article I, section 8, clause 17, of the Constitution, provides
that legislative jurisdiction may be transferred pursuant to its terms only with the
consent of the legislature of the State in which is located the area subject to the
jurisdictional transfer. As was indicated in chapter II, the consent requirement of
article I, section 8, clause 17, was intended by the framers of the Constitution to
preserve the States Jurisdictional integrity against Federal encroachment.

State cession or Federal reservation.--The transfer of legislative Jurisdiction
pursuant to either of the two means not spelled out in the Constitution likewise
requires the assent of the State in which is located the area subject to the
jurisdictional transfer. Where legislative jurisdiction is transferred pursuant to a
State cession statute, the State has quite clearly assented to the transfer of
legislative jurisdiction to the Federal Government, since the enactment of a State
cession statute is a voluntary act on the part of the legislature of the State.

The second method not spelled out in the Constitution of vesting legislative
jurisdiction in the Federal Government, namely, the reservation of legislative
jurisdiction by the Federal Government at the time statehood is granted to a
Territory, does not involve a transfer of legislative jurisdiction to the Federal
Government by a State, since the latter never had jurisdiction over the area with
respect to which legislative jurisdiction is reserved. While, under the second
method of vesting legislative jurisdiction in the Federal Government, the latter
may reserve such jurisdiction without inquiring as to the wishes or desires of the
people of the Territory to which statehood has been granted, nevertheless, the
people of the Territory involved have approved, in at least a technical sense, such
reservation. Thus, the reservation of legislative jurisdiction constitutes, in the
normal case, one of the terms and conditions for granting statehood, and only if
all of the terms and conditions are approved by a majority of the voters of the
Territory, or by a majority of the Territorial legislature, is statehood granted.

NECESSITY OF FEDERAL ASSENT: Express Consent Required by R. S. 355.--
Acquiescence, or acceptance, by the Federal Government, as well as by the State,
is essential to the transfer of legislative jurisdiction to the Federal Government.
When legislative jurisdiction is reserved by the Federal Government at the time
statehood is granted, to a Territory, it is, of course, obvious that the possession of
legislative jurisdiction meets with the approval of the Federal Government. When
legislative jurisdiction is to be transferred by a State to the Federal Government
either pursuant to article I, section 8, clause 17, of the Constitution, or by means
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of a State cession statute, the necessity of Federal assent to such transfer of
legislative jurisdiction has been firmly established by the enactment of the
February 1, 1940, amendment to R. S. 355. While this amendment in terms
specifies requirement for formal Federal acceptance prior to the transfer of
exclusive or partial legislative jurisdiction, it also applies to the transfer of
concurrent jurisdiction.

The United States Supreme Court, in Adams v. United States, 319 U. S. 312
(1943), in the course of its opinion said (pp. 314-315):

Both the Judge Advocate General of the Army and the Solicitor of the Department
of Agriculture have construed the 1940 Act as requiring that notice of acceptance
be filed if the government is to obtain concurrent jurisdiction. The Department of
Justice has abandoned the view of jurisdiction which prompted the institution of
this proceeding, and now advises us of its view that concurrent jurisdiction can be
acquired only by the formal acceptance prescribed in the Act. These agencies
cooperated in developing the Act, and their view's are entitled to great weight in
its interpretation.

Xk Xk X%

Besides, we can think of no other rational meaning for the phrase "jurisdiction,
exclusive or partial" than that which the administrative construction gives it.
Since the government had not accepted jurisdiction in the manner required by the
Act, the federal court had no jurisdiction of this proceeding. In this view it is
immaterial that Louisiana statutes authorized the government to take jurisdiction,
since at the critical time the jurisdiction had not been taken.

Former Presumption of Federal acquiescence in absence of dissent.--Even before
the enactment of the 1940 amendment to R. S. 355, it was clear that a State
could not transfer, either pursuant to article I, section S, clause 17, of the
Constitution, or by means of a cession statute, legislative jurisdiction to the
Federal Government without the latter's consent Prior to the 1940 amendment to
R. S. 355, However, it was not essential that the consent of the Federal
Government be expressed formally or in accordance with, any prescribed
procedure. Instead, it was presumed that the Federal Government accepted the
benefits of a State enactment providing for the transfer of legislative jurisdiction.

As discussed more fully below, this presumption of acceptance was to the effect
that once a State legisiatively indicated a willingness to transfer exclusive
jurisdiction such jurisdiction passed automatically to the Federal '‘Government
without any action having to be taken by the United States. However, the
presumption would not operate where Federal action was taken demonstrating
dissent from the acceptance of proffered jurisdiction.

Presumption in transfers by cession.--In Fort Leavenworth R.R. R. v. Lowe, supra,
in which a transfer of legislative jurisdiction by means of a State cession statute
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was approved for the first time, the court said (p. 528) that although the Federal
Government had not in that case equested a cession of jurisdiction, nevertheless,
"as it conferred a benefit, the acceptance of the act is to be presumed in the
absence of any dissent on their part.”

See also United States v. Johnston, 58 F. Supp. 208, aff'd., 146 F. 2d 268 (C. A.
9, 1944), cert. den., 324 U. S. 876; 38 Ops. A. G. 341 (1935).

A similar view has been expressed by a number of courts to transfers of
jurisdiction by cession. In some instances, however, the courts have indicated the
existence of affirmative grounds supporting Federal acceptance of such transfers.
In Yellowstone Park Transp. Co. v. Gallatin County, 31 F. 2d 644 (C. A. 9, 1929),
cert. den., 280 U. S. 555, it was stated that acceptance by the United States of a
cession of jurisdiction by a State over a national park area within the State may
be implied from acts of Congress providing for exclusive jurisdiction in national
parks. See also Columbia River Packers' Ass'n v. United States, 29 F. 2d 91 (C. A.
9, 1928); United States v. Unzeuta, 281 U. S. 138 (1930).

Presumption in transfers by constitutional consent.--Until recent years, it was not
clear but that the consent granted by a State pursuant to article I, section 8,
clause 17, of the Constitution, would under all circumstances serve to transfer
legislative jurisdiction to the Federal Government where the latter had
"purchased" the area and was using it for one of the purposes enumerated in
clause 17.

In United States v. Cornell, 25 Fed. Cas. 646, No. 14,867 (C. C. D. R. 1., 1819),
Justice Story expressed the view that clause 17 is self-executing, and acceptance
by the United States of the "benefits" of a State consent statute was not
mentioned as an essential ingredient to the transfer of legislative jurisdiction
under clause 17.

In the course of his opinion in that case, Justice Story said (P. 648):

The constitution of the United States declares that congress shall have power to
exercise "exclusive legislation" in all "cases whatsoever" over all places purchased
by the consent of the legislature of the state in which the same shall be, for the
erection of forts, magazines, arsenals, dockyards and other needful buildings.
When therefore a purchase of land for any of these purposes is made by the
national government, and the state legislature has given its consent to the
purchase, the land so purchased by the very terms of the constitution ipso facto
falls within exclusive legislation of congress, and the state jurisdiction is
completely ousted. [Italics added.]

As late as 1930, it was stated in Surplus Trading Co. v. Cook, 281 U. S. 647, that
(p. 652):

It long has been settled that where lands for such a purpose [one of those
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mentioned in clause 17] are purchased by the United States with the consent of
the state legislature the jurisdiction theretofore residing in the State passes, in
virtue of the constitution provision, to the United States, thereby making the
jurisdiction of the latter the sole jurisdiction. [Italics added.]

The italicized portions of the quoted excerpts suggest that Article I, section 8,
clause 17, of the Constitution, may be selfexecuting where the conditions
specified in that clause for the, transfer of jurisdiction have been satisfied.

In Mason Co. v. Tax Comm'n, 302 U. S. 186 (1937), however, the Supreme Court
clearly extended the acceptance doctrine, first applied to transfers of legislative
jurisdiction by State cession statutes in Fort Leavenworth R. R. v. Lowe, supra, to
transfers pursuant to article I, section 8, clause 17, of the Constitution.

The court said (p. 207):

Even if it were assumed that the state statute should be construed to apply to the
federal acquisitions here in volved, we should still be met by the contention of the
Government that it was not compelled to accept, and has not accepted, a transfer
of exclusive jurisdiction. As such a transfer rests upon a grant by the State,
through consent or cession, it follows, in accordance with familiar principles
applicable to grants, that the grant may be accepted or declined. Acceptance may
be presumed in the absence of evidence of a contrary intent, but we know of no
constitutional principle which compels acceptance by the United States of an
exclusive jurisdiction contrary to its own conception of its interests.

X %k X%

What constitutes dissent.--Only in a few instances have the courts indicated what
may constitute a "dissent" (see Fort Leavenworth R. R. v. Lowe, supra) by the
Federal Government from a State's proffer of legislative jurisdiction. In Mason Co.
v. Tax Comm'n, supra, the court concluded that a validation by Congress of
contracts entered into by Federal administrative officials granting to State,
officials certain authority with respect to schools, police protection, etc., reflected
a Congressional intent not to accept the legislative jurisdiction offered to the
Federal Government by the State by the latter's enactment of a consent statute.

In a State case (International Business Machines Corporation v. Ott, 230 La. 666,
89 So. 2d 193 (1956)), use by the Federal installation of similar State services,
with no indication of Congressional knowledge in the latter, was held to have
negatived Federal acceptance of jurisdiction proffered under a general consent
and cession statute of the State. It may be noted that extension of this decision
would put in doubt the status of many, if not most, Federal areas now considered
to be under the legislative jurisdiction of the United States.

In Atkinson v. State Tax Commission, 303 U. S. 20 (1933), the court indicated
that the enforcement of the Oregon workmen's compensation law in the Federal
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area was incompatible with exclusive Federal legislative jurisdiction, and, since
the Federal Government did not seek to prevent the enforcement of this law, the
presumption of Federal acceptance of legislative jurisdiction was effectively
rebutted. '

CRIMINAL JURISDICTION

Right of Defining and Punishing For Crimes: Exclusive Federal Jurisdiction.--Areas
over which the Federai Government has acquired exclusive legisiative jurisdiction
are subject to the exclusive criminal jurisdiction of the United States. Bowen v.
Johnston, 306 U. S. 19 (1939); United States v. Watkins, 22 F. 2d 437 (N. D.
Cal., 1927). That the States can neither define nor punish for crimes in such
areas is made clear in the case of

In re Ladd, 74 Fed. 31 (C. C. N. D. Neb., 1896), (p. 40):

* %k Xk

The cession of jurisdiction over a given territory takes the latter from within, and
places it without, the jurisdiction of the ceding sovereignty. After a state has
parted with its political jurisdiction over a given tract of land, it cannot be said
that acts done thereon are against the peace and dignity of the state, or are
violations of its laws; and the state certainly cannot claim jurisdiction criminally
by reason of acts done at places beyond, or not within, its territorial jurisdiction,
unless by treaty or statute it may have retained jurisdiction over its own citizens,
and even then the jurisdiction is only over the person as a citizen.

X k X%

The criminal jurisdiction of the Federalize Government extends to private lands
over which legislative jurisdiction has been vested in the Government, as well] as
to federally owned lands. United States v. Unzeuta, supra; see also Petersen v.
United States, 191 F. 2d 154 (C. A. 9, 1951), cert. denied 342 U. S. 885.

Indeed, the Federal Government's power derived from exclusive legislative
jurisdiction over an area may extend beyond the boundaries of the area, as may
be necessary to make exercise of the Government's jurisdiction effective; thus,
the Federal Government may punish a person not in the exclusive jurisdiction
area for concealment of his knowledge concerning the commission of a felony
within the area. Cohens v. Virginia, 6 Wheat. 264, 426-429 (1821).

In Hollister v. United States, 145 Fed. 773 (C. A. 8, 1906), the court said (p.
777):

Instances of relinquishment and acceptance of criminal jurisdiction by state
Legislatures and the national Congress, respectively, over forts, arsenals, public
buildings, and other property of the United States situated within the states, are
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common, and their legality has never, so far as we know, been questioned.

On the other hand, while the Federal Government has power under various
provisions of the Constitution to define, and prohibit as criminal, certain acts or
omissions occurring anywhere in the United States, it has no power to punish for
various other crimes, jurisdiction over which is retained by the States under our
Federal-State system of government, unless such crimes occur on areas as to
which legislative jurisdiction has been vested in the Federal Government. The
absence of jurisdiction in a State, or in the Federal Government, over a criminal
act occurring in an area as to which only the other of these governments has
legislative jurisdiction is emonstrated by the case of United States v. Tully, 140
Fed. 899 (C. C. D. Mont., 1905).

Tully had been convicted by a State court in Montana of first degree murder, and
sentenced to be hanged. The Supreme Court of the State reversed the conviction
on the ground that the homicide had occurred on a military reservation over
which exclusive jurisdiction was vested in the Federal Government. The defendant
was promptly indicted in the Federal court, but went free as the result of a finding
that the Federal Government did not, have legislative jurisdiction over the
particular land on which the homicide had occurred.

The Federal court said (id. p. 905):

It is unfortunate that a murderer should go unwhipped of justice, but it would be
yet more unfortunate if any court should assume to try one charged with a crime
without jurisdiction over the offense. In this case, in the light of the verdict of the
jury in the state court, we may assure that justice would be done the defendant
were he tried and convicted by any court and executed pursuant to its judgment.
But in this court it would be the justice of the vigilance committee wholly without
the pale of the law. The fact that the defendant is to be discharged may furnish a
text for the thoughtless or uninformed to say that a murderer has been turned
loose upon a technicality; but this is not a technicality. It goes to the very right to
sit in judgment.

k %k %k

These sentiments no doubt appealed with equal force to the Supreme Court of
Montana, and it is to its credit that it refused to lend its aid to the execution of
one for the commission of an act which, in its judgment, was not cognizable
under the laws of its state; but I cannot bring myself to the conclusion reached by
that able court, and it is upon the judgment and conscience of this court that the
matter of jurisdiction here must be decided.

The United States and each State are in many respects separate sovereigns, and
ordinarily one cannot enforce the laws of the other.

State and local police have no authority to enter an exclusive Federal area to
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make investigations, or arrests, for crimes committed within such areas since
Federal, not State, offenses are involved. Only Federal law enforcement officials,
such as representatives of the Federal Bureau of Investigation and United States
marshals and their deputies, would be authorized to investigate such of offenses
and make arrests in connection with them. The policing of Federal exclusive
jurisdiction areas must be accomplished by Federal personnel, and an offer of a
municipality to police a portion of a road on such an area could not be accepted
by the Federal official in charge of the area, as police protection by a municipality
to such an area would be inconsistent with Federal exclusive jurisdiction.

Concurrent Federal and State criminal jurisdiction.--There are, of course, Federal
areas as to which a State, in ceding legislative jurisdiction to the United States,
has reserved some measure of jurisdiction, including criminal jurisdiction,
concurrently to itself. In general, where a crime has been committed in an area
over which the United States and a State have concurrent criminal jurisdiction,
both governments may try the accused without violating the double jeopardy
clause of the Fifth Amendment. Grafton v. United States. 206 U. S. 333 (1907),
held that the same acts constituting a crime cannot, after a defendant’s acquittal
or conviction in a court of competent jurisdiction of the Federal Government, be
made the basis of a second trial of the defendant for that crime in the same or in
another court, civil or military, of the same government. However, where the
same act is a crime under both State and Federal law, the defendant may be
punished under each of them.

Hebert v. Louisiana, 272 U. S. 377 (1922). (p.382):

It follows that an act denounced as a crime by both national and state
sovereignties is an offense against the peace and dignity of both and may be
punished by each. The Fifth Amendment, like all the other guaranties in the first
eight amendments, applies only to proceedings by the Federal Government,
Barron v. Baltimore, 7 Pet. 243, and the double jeopardy therein forbidden is a
second prosecution under authority of the Federal Government after a first trial
for the same offense under the same authority.

* Xk X

It is well settled, of course, that where two tribunals have concurrent jurisdiction
that which first takes cognizance of a matter has the right, in general, to retain it
to a conclusion, to the exclusion of the other.

The rule seems well stated in Mail v. Maxwell, 107 Ill. 554 (1883), (p. 561):
Where one court has acquired jurisdiction, no other court, State or Federal, will,
in the absence of supervising or appellate jurisdiction, interfere, unless in
pursuance of some statute, State or Federal, providing for such interference.

Other courts have held similarly. There appears to be some doubt concerning the
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status of a court-martial as a court, within the meaning of the Judicial Code,
however.

Law enforcement on areas of exclusive or concurrent jurisdiction.--The General
Services Administration is Authorized by statute to appoint its uniformed guards
as special policemen, with the same powers as sheriffs and constables to enforce
Federal laws enacted for the protection of persons and property, and to prevent
breaches of the peace, to suppress affrays or unlawful assemblies, and to enforce
rules made by the General Services Administration for properties under its
jurisdiction; but the policing powers of such special policemen are restricted to
Federal property over which the United States has acquired exclusive or
concurrent jurisdiction. Upon the application of the head of any Federal
department or agency having property of the United States under its
administration or control and over which the United States has exclusive or
concurrent jurisdiction, the General Services Administration is authorized by
statute to detail any such special policeman for the protection of such property
and, if it is deemed desirable, to extend to such property the applicability of
regulations governing property promulgated by the General Services
Administration. .

The General Services Administration is authorized by the same statute to utilize
the facilities of existing Federal law-enforcement agencies, and, with the consent
of any State or local agency, the facilities and services of such State or local law
enforcement agencies. Although the Department of the Interior required
protection for an installation housing important secret work, the General Services
Administration was without authority to place uniformed guards on the premises
in the absence in the United States of exclusive or concurrent jurisdiction over the
property, and notwithstanding the impropriety of permitting the policing of the
property by local officials, if they were willing, without necessary security
clearances.

Civilian Federal employees may be assigned to guard duty on Federal
installations, but there is no Federal statute (other than that appertaining to
General Services Administration and three statutes of even less effect 16 U. S. C.
559 (Forest Service), and 16 U. S. C. 10 and 10a (National Park Service)
conferring any special authority on such guards. They are not peace officers with
the usual powers of arrest; and have no greater powers of arrest than private
citizens. As citizens, they may protect their own lives and property and the safety
of others, and as agents of the Government they have a special right to protect
the property of the government. For both these purposes they may use
reasonable force, and for the latter purpose they may bear arms irrespective of
State law against bearing arms. Such guards, unless appointed as deputy sheriffs
(where the State has at least concurrent criminal jurisdiction), or deputy marshals
(where the United States has at least concurrent criminal jurisdiction), have no
more authority than other private individuals so far as making arrests is
concerned. State and local officers may, by special Federal statute, preserve the
peace and make arrests for crimes under the laws of States, upon immigrant
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stations, and the jurisdiction of such officers and of State and local courts has
been extended to such stations for the purposes of the statute.

Partial jurisdiction.--In some instances States in granting to the Federal
Government a measure of exclusive legislative jurisdiction over an area have
reserved the right to exercise, only by themselves, or concurrently by themselves
as well as by the Federal Government, criminal jurisdiction over the area. In
instances of complete State retention of criminal jurisdiction. whether with
respect to ail matters or with respect to a specified category of matters, the rights
of the States, of the United States, and of any defendants, with respect to crimes
as to which State jurisdiction is so retained are as indicated in this chapter for
areas as to which the Federal Government has no criminal jurisdiction. In
instances of concurrent State and Federal criminal jurisdiction with respect to any
matters the rights of all parties are, of course, determined with respect to such
matters according to the rules of law generally applicable in areas of concurrent
jurisdiction. Accordingly, there is no body of law specially applicable to criminal
activities in areas under the partial legislative jurisdiction of the United States.

State criminal jurisdiction retained.--State criminal jurisdiction extends into areas
owned or occupied by the Federal Government, but as to which the Government
has not acquired exclusive legislative jurisdiction with respect to crimes. And as
to many areas owned by the Federal Government for its various purposes it has
not acquired legislative jurisdiction. The Forest Service of the Department of
Agriculture, for example, in accordance with a provision of Federal law (16 U. S.
C. 480), has not accepted the jurisdiction proffered by the statutes of many
States, and the vast majority of Federal forest lands are held by the Federal
Government in a proprietorial status only. The Federal Government may not
prosecute for ordinary crimes committed in such areas. Federal civilians who may
be appointed as guards in the areas do not have police powers, but possess only
the powers of arrest normally had by any citizen unless they receive
appointments as State or local police officers.

additional documentation
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