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§ 247 Statutory or administrative provisions

A federal statute prohibits, subject to criminal liability, conflicts of interest. nl Statutory conflicts
of interest provisions also exist in some states; n2 the legislative intent of some such provisions has
been said to engender confidence in public bodies and to eliminate situations in which preference or
undue influence could come to bear in the operation of government. n3

Some states and localities have regulations which forbid or regulate outside employment of public
employees and public officers. Thus, for example, administrative code provisions have prohibited a
state employee from engaging in outside employment or other outside activity not compatible with
the full and proper discharge of his or her public duties and responsibilities, and have provided that
the outside employment or other outside activity must not impair his or her independence of judg-
ment as to his or her official responsibilities, pose a likelihood of conflict of interest, or require him
or her or persuade him or her to disclose confidential information acquired by him or her as a result
of his or her official duties. n4 Such a provision has been upheld as not unconstitutionally vague or
overbroad for failure to give certain public employees notice of what was prohibited. n5 Other such
regulations have also been upheld against assertions that they were vague and overbroad. n6 Regu-
lations concerning the outside employment of governmental employees or officers have also been
upheld as against the contention that they were unreasonable, n7 although the position has been
taken that an ordinance concerning outside employment operates as a direct infringement upon the
basic individual freedom of the right to work, and is unconstitutional as violative of the due process
provisions of the state and federal constitutions. n8 Regulations prohibiting outside employment
have also been challenged on other grounds but have been held valid as against claims that such
regulations deprived employees of their rights under a state constitution to enjoy life and liberty and
to acquire and protect property. n9

However, equal protection is violated when an outside employment policy is discriminatorily ap-
plied, as where some employees are permitted to engage in outside employment while others are
prohibited from doing so. n10

A state statute dealing with conflict-of-interest activities of local agency officers or employees did
not preclude a public employer from imposing restrictions on off-duty employment not specifically
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mentioned in the statute, where the statute's legislative history indicated that it was intended to leave
local agencies free to set standards different or more rigorous than those suggested in the enactment.
nll

Statutes dealing with conflicts of interest may provide that a person is not disqualified from holding
an office or position that conflicts with other interests of that person. Such laws may provide that if
such conflicts exist, one of two things must occur -- either the person complies with the require-
ments of the statutes by absenting herself or himself during consideration of proposals and votes
thereon, or the contract or other action is a nullity and the person is subject to criminal prosecution.
nl2

Observation: Federal statutes known as the Hatch Act place restrictions on political activities by
federal employees, and are applicable to the political activities of state and local government em-
ployees if their principal employment is in connection with an activity that is partially or fully fi-
nanced by the Federal Government. n13 Furthermore, most states have legislation regulating the
political activities of public employees. n14
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