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APPELLANTS' REPLY TO ARRC AND BLM ANSWERS 
Peter Slaiby and Rejani Slaiby (collectively, "Appellants"), by and through their counsel, Roy 

Longacre, Esq. herein reply to the Answers respectively filed by tlie Alaska Railroad Corporation 

("ARRC") and Bureau of Land Management ("BLM") ' . 

I. INTRODUCTION. 
It should first be noted what ARRC and BLM have not disputed: 
1. The Alaska Railroad Transfer Act ("ARTA")^ expressly states in Sections 1203(c)(1) and 

1212(b)^ that the United States shall transfer all reservations, including those expressed in a 
document of title such as the 1965 Warranty Deed''. 

2. The ownership property interest consisting of a bundle of sticks was already conveyed by the 
original patent on the Slaiby property includes the "limited-use" easement burden on the fee 
simple title which BLM is now attempting, in part, to substantively change by re-patent. 

3. Slaibys' interpretation of ARTA and the Alaska Railroad Corporation Act^ ("ARCA") results in 
no conflict; while ARRC and B L M ' s interpretations result in several conflicts including but not 
limited to: 

a. Alteration of the rights held by the United States, which are to remain without change as 
stated in § 1203(c)(1) and 1212(b); 

^ BLM's FOIA responses have dribbled in over the past tw/o months since the request . As stated in Exhibit 18 
(Appellants' exhibits are numbered sequentially from their Statement of Reasons) hereto, the current status is that 
the FOIA Officer advised June 4*̂  the final 90 some pages had been submitted to Mr. Scordino for review prior to 
release; but as of this filing have not been received by Appellants. Additionally, Appellants have requested a copy 
of the November 5, 2013 Administrative Record from BLM. 
^45 U.S.C. § 1201 et .seq. 
^ Paraphrased §1212(b) states: "The enactment of this chapter, actions taken during the transition period, and 
transfer of rail properties; Such events shall not constitute or cause the revocation of any prior withdrawal or 
reservation of land...." 

In other words exactly what A.J. Myers; 210 F.Supp. 695, 702 (D. Alaska 1962) says - follow the rights and law at 
the time of the reservation, not a subsequent law. 
' A.S. 42.40 et. seq. 
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b. A violation of the "no theft" principal recognized by the United States when it was 
required to purchase a new easement for the railroad realignment following the 1964 
earthquake, acknowledging the application and authority of the A.J. Myers decision, and 
the resulting "professional way" of negotiating a reposition of the easement rather than 
just taking it. 

i. Defense obligation of BLM in protecting conveyance of rights to ARRC that 
BLM does not have to convey. 

c. Existence and need to meet A.S. 42.40.285 ("Section .285") requirements requiring State 
legislative pre-approval of exclusive easement rights; 

Each of these undisputed points, alone, are enough to defeat B L M ' s proposed re-patent of an 

exclusive-use easement on the Slaibys' property. 

BLM and ARRC^ approach the "unique" and "difficult" issues that "complicate" the analysis ' 

legal questions as if it were a law school exam question in a Property Law class^, but their analysis is 

backwards asking first what property interest they want ARTA to transfer, and then interpretation of 

ARTA in an attempt to find support for the desired result; before first answering the question of what 

property interests exist to transfer. As set forth below, (a) BLM, the mere owner of an easement on 

private land, cannot re-patent Lots 13 and 14, (b) ARTA conveyed the Federal Government 's existing 

easement holder status on Lots 13 and 14, nothing more; (c) the Slaibys, undisputed owners of Lots 13 

and 14, have standing to object to the theft of property rights by the proposed B L M re-patent of an 

exclusive-use easement on their property; and (d) neither B L M or ARRC are exempt from Alaska law. 

* The Answers reveal why ARRC and BLM are desperate to have an exclusive easement on Slaibys' property. 
Since the 1982 ARTA, as illustrated by ARRC's list of land patents obtained, Exhibit 19 hereto, BLM has been 
incorrectly conveying by patent an "exclusive-use" easement on private property (private property such as the 
Slaibys' property would by definition have already been surveyed). As to the public property between BLM and 
ARRC, there has been no third party to point out that an "exclusive easement" is inappropriate or to object. With 
over thirty years of transfers in place; neither BLM or ARRC want a determination that their practice has been 
incorrect or illegal; that future right-of-way conveyances need to take a different route; or that ARRC's published 
Residential Right-of-Way Use Policy6 ("RRUP") policy is not well grounded in law with respect to the assumption 
that BLM and the ARRC have made to their use of private property belonging to individual landowners. 
^ ARRC Sept. 13 2012 email to BLM, Exhibit 20 hereto. 
' See, Sept. 14, 2012 ARRC email to BLM, Exhibit 21 hereto. 
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n. ARGUMENT. 
a. BLM, the Mere Owner of a Limited-Use Easement On Private Land Cannot Re-

patent the Property. 
In 1951 Jarvi received a patent of land'. Once patented the land becomes private land with the 

"highest evidence of title and is conclusive against the government" '" and "something upon which the 

holder can rely for peace and security in his possession"", is "unassailable"'^; just as if a quitclaim deed 

had been issued.''' All title and control of the land passes' ' ' to the patent holder '^ and "divests the 

government of title.""" Once "set" a federal patent with an easement reservation cannot be changed at the 

whim of BLM/DOI and the transferee of the easement. Nothing in ARTA suggests its intent is to re-

patent Lots 13 and 14. Indeed B L M ' s file indicates that when first asked. B L M ' s Margaret McDaniel ' s 

who has been working at B L M since before 1982, institutional knowledge resulted in the Answer that the 

property could not be re-patented". As recognized in the recent Marvin M. Brandt Revocable Trust v. 

United States, Opinion No. 12-1173 (U.S. Supreme Court March 10, 2014) decision, and A.J. Myers, 

supra., the patent remains unaffected even by subsequent Iegislation'^ Just as the electric company 

having an easement across residential property cannot "re-patent" the easement; B L M cannot re-patent its 

easement to ARRC. As stated in Brown v. NHRRA, 732 N.W.2d 732 (S.D. 2007), a patent is conclusive 

against the government which loses its jurisdiction over the land on patent issuance'"^. See also, 

Anderson v. Andrews, 625 P.2d 282 (Alaska 1981); and Alfred Jay Schritter, 171 IBLA 123 (Feb. 2 1 , 

' The patent, App. Ex. 4, included a 1914 railroad easement, but that easement which is not the subject of BLM's 
proposed patent, was adjacent to and was not part of the subdivided Lots 13 and 14 which then did not have an 
easement. 

Stone V. United States, 69 US 525 (1864). 
" Brown v, N Hills Regional Railroad Authority, 732 N.W.2d 732 (S.D. 2007). 

Stanford V. Stanford, 139 U.S. 642 (1891). 
" City of Anchorage v. Nesbett, 530 P.2d 1324 (AK 1975). 

Even when patent is erroneously issued. Watt v. Western Nuclear, Inc., 462 U.S. 36,49 (1983)(footnote 9). 
Swendig v. Washington Water Power Co., 265 U.S. 322 (1924). 
Boesche v. Udall, 373 U.S. 472, 477 (1963). 

" See, Ms. McDaniels ' note which is Exhibit 22 hereto. 
Such as the 1922 Abandonment Act and ARTA. ARTA cannot change the 1951 Jarvi patent. 

" "We find Beres and Hash to be the more persuasive authorities. These federal cases recognize the significant role 
a land patent plays in establishing title to property. 'A Patent to land, issued by the United States under authority of 
law, is the highest evidence of title, something upon which the holder can rely for peace and security in his 
possession The United States Supreme Court has stated that 'when a patent issues in accordance with goveming 
statutes, all title and control of the land passes from the United States (citations omitted)". 

Page 3 of 16 

user
Highlight

user
Highlight

user
Highlight



2007) . What is required is only that the Government convey what it owns, by Assignment or Deed (just 
as it acquired the easement), as Margaret McDaniels states in her August 6, 2013 emaiP' . 

b. ARTA Conveyed the Existing Perpetual Easement on Lots 13 and 14 and Did Not 
Take Other Property Rights from the Landowner. 

The key to ARTA (45 U.S.C. §1201 et. seq.) is understanding its intent to not convey lands under 
existing selection statutes^^ but to convey existing Private and Public railroad real property^^ 
interests consisting of̂ '*: 

1) Private real property interests (which would necessarily have already been surveyed and 
patented) including a) title of property owed outright and b) rights-of-way (both fee 
ownership and easements) such as the easement on Lots 13 and 14^^ and that are not subject 
to "unresolved claims of valid existing rights" (§ 1203 (b)(1)(B)) as they existed (§ 1203(c)(1) 
and 1212(b)), 

2) Public real property interests (which would necessarily have not been surveyed and 
patented) including a) title of property owed outright and b) rights-of-way (both fee 
ownership and easements) such as the easement on Lots 13 and 14^^ and that are not subject 
to "unresolved claims of valid existing rights" (§ 1203 (b)(1)(B)) as they existed (§ 1203(c)(1) 
and 1212(b)), and 

3) An exclusive license on Public real property (not yet surveyed^^ or patented) on which there 
existed "unresolved claims of valid existing rights" (Sec. 1203 (b)( 1 )(C))^^. 

a. ARTA then goes on to provide with a settlement process for the "unresolved claims 
of valid existing rights" (§ 1205(b)). 

i. A priority^' settlement procedure for Village Corporation unresolved claims 
is established by (§ 1205(b)(1) &(3)); 

ii. A settlement procedure for other than Village Corporation unresolved 
claims is established by (§ 1205(b)(2)); 

"A railroad patent passes fee simple title to publish land from the United States to the grantee. After a patent has 
issued, questions of property rights are governed by State law." 
" Exhibit 22 hereto. 
^- Alaska Native Claims Settlement Act (43 U.S.C. § 1611); Alaska National Interest Lands Conservation Act 
(Public Law 96-487), and land generally available for a claim or selection (45 U.S.C. § 1205(a)). 

And intangible and tangible personal property (§ 1203 (b)(1)(A)) and exclusive license to use (§ 1203 (b)(1)(D). 
And for the railroad line on Denali National Park and Preserve, the special "exclusive-use" easement. 
§ 1205 (c) expressly states this includes existing rights-of-way. 
§ 1205 (c) expressly states this includes existing rights-of-way. 
The survey on lands not yet surveyed was to be "completed". § 1205(b)(2) - does not mention patent as cited by 

BLM on Page 6 or ARRC on Page 16, of their respective Answers. 
This Public propert>' on which there are unresolved claims of valid existing rights is what is authorized to be 

conveyed by patent after the survey. § 1203(b)(2). 
1205(b)(2). 
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b. ARTA then provides that if the Village Corporation's "unresolved claims of valid 
existing rights" are not settled (§ 1205(b)(4) nor relinquished (§ 1205(b)(4)(A)(i)): 

i. exclusive control^" is necessary (§ 1205(b)(4)(A)(ii)); and 
ii. an "exclusive use" easement^' is to be conveyed (§ 1205(b)(4)(B)); 

On Private and Public''^ real property where there is no valid unresolved Village Corporation 
claim, the existing "limited-use" easement was to be conveyed^''. 

ARTA Does Not Authorize Nor Rewrite The 1965 Warranty Deed Creating The Railroad's 

Easement. After the 1964 earthquake, the Alaska Railroad needed to move its track onto Lots 13 and 14. 

B L M at that time recognized that the law^'' required it to negotiate and purchase^' with the 1965 Warranty 

Deed^* a new easement location from Public onto Private property, but the same scope (bundle of sticks 

of property interests analogy)'''^: 

Claims belonging to the Village Corporation are denied and the Village Corporation has NO interest in the right-
of-way land. 

Others claim(s), such as individual claims that must be processed by the Village Corporation (43 U.S.C. § 1613(c)), 
if not settled, take the land subject to t he exclusive-use easement burden. 

On Public land where there was an existing unresolved claim, if successfully resolved than the land would 
become "2) Public real property" above: but prior to conveyance would need to be surveyed and patented to 
take the land out of the public domain. If not successfully resolved as an obvious settlement inducement, 
ARTA authorizes the retention of more of the property interest bundle of sticks and provides for unique 
statutorily deflned exclusive control, exclusive possession and exclusive use. The drafters did not call 
attention to this disparate treatment in the § 1201 Findings, or elsewhere. 

Unfortunately the drafters did not anticipate the need to protect private real property owners from 
overreaching by the Alaska Railroad's attempt 30 years later to re-write the law so that all right-of-ways, 
even non-legislatively created (purchased) easements without unresolved claims would be re-written and 
burdened with subsequently (to the government's purchase) created exclusive-use easement. 

The documents (Archives box 78, United States District Court for the District of Alaska, First Division 
(Anchorage, Alaska); Records of the District Courts of the United States, Record Group No. 322 (AKRR 322-73-
A959); National Archives and Records Administration-Pacific Alaska Region, Anchorage, AK) attached as Exhibit 
23 hereto are from the National Archives and provide evidence that pursuant to A.J. Myers v. U.S., 210 F.Supp 695 
(1962), BLM was required to negotiate and purchase new easement rights. 
" ARRC misleads by asserting taking the $24,115.00 purchase price the Federal Government paid for the 1965 
Warranty Deed, extrapolating that amount based on an arbitrary interest rate, to a 2014 value; but does not mention 
that the perpetual limited-use easement on Lots 13 and 14 is only a fraction of the property interests purchased with 
the 1965 Warranty Deed which included fee simple title to several other lots. 

The 1965 Warranty Deed that created a perpetual use easement arose from a need to move the railroad track 
location and right-of-way from land abutting Lots 13 and 14, onto, Lots 13 and 14. See Affidavit of Jon Lang and 
accompanying material from ARRC's file and fi-om the National Archives. The 1965 Warranty Deed also conveyed 
fee simple title to several other lots. 

See, Exhibit 23 hereto from the National Archives. 
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A perpetual right of way and easement to construct, reconstruct, operate and maintain a 
railroad line and appurtenances, including telephone and telegraph lines, upon the lands 
described below:. . . 

Indeed Ms. McDaniels knew from her institutional knowledge that this limited-use patent could not be 

transformed by ARTA into a different bundle of property rights of: 

an "exclusive-use easement", .. .which affords to the easement holder the following:^' 
d. the exclusive right to use, possess, and enjoy the surface estate of the lands subject 

to this easement for transportation, communication, and transmission purposes and 
for support ftinctions associated with such purposes; 

e. the right to use so much of the subsurface estate of the lands subject to this easement 
as is necessary for transportation, communication, and transmission purposes and 
the associated support functions for which the surface of the lands is used; 

f. subjacent and lateral support of the lands subject to the easement; and 
g. the right (in the easement holders discretion) to fence all or part of the lands subject 

to this easement, and to affix track, fixtures, and structures to such lands, and to 
exclude other persons from all or part of such lands. 

The easement rights are determined by the plain language of the Warranty Deed and well as the intent of 

the parties'"'. 

Statutory Construction. In interpreting a statute, the plain meaning of the specific limited-use 

easement words used in the statute controls'" , because the four comers of the Warranty Deed easement 

are unambiguous"^ and only open to one reasonable interpretation''^. Prior to ARTA'"', the Alaska 

App. Ex. 6 (fi-om Statement of Reasons). This is the same easement description as was on the old railroad ROW 
arising fi-om the 1914 Act which abutted Lots 13 and 14. The character and scope of the easement was not enlarged 
nor did it morph into an "exclusive-use easement" defined by statute 20 years later. The intent of the Federal 
Government in purchasing the 1965 Warranty Deed was to realign the 1914 easement with the necessity, under ^ .7 . 
Myers, to pay compensation for the change. The scope of an easement is determined by State law. Beres v. U.S., 64 
Fed.C. 403 (Fed.CI. 2005). See aiso, Thompson v. Magnolia Petroleum Co., 309 U S . 478 (1940). 
' ' A p p . Ex. 1 (from Statement of Reasons). 

Ms. McDaniels' opinion is supported by the \aw Ahtna, Inc. v. State of Alaska DOT&PF, 296 P.3d 3, 12 (2013). 
Simon v. State of Alaska, 996 P.2d 1211, Appendix (Alaska 2QQQ){c\t\ng Aladdin Petroleum Corp. v. Gold Crown 

Properties, 561 P.2d 818, 822 (Kan. 1911); Anderson v. Edwards, 625 P.2d 282, 286 (Alaska 1981). 
There is no argument, no evidence, and indeed nobody could maintain that the intent of either BLM or Jarvi in 

1965 was to create a statutorily defined "exclusive-use easement" which came into existence 20 years later, much 
broader in scope than the property rights BLM and Jarvi negotiated in the 1965 Warranty Deed. 
"' Bias V. State of Alaska DOT&PF, 240 P.3d 272 274 (Alaska 2010). 

In construing a statute it is proper to "refer to the history of the times when [the statute] was passed; and this is 
frequently necessary, in order to ascertain the reason as well as the meaning of particular provisions in it." United 
States V. Union Pacific R. Co., 91 U.S. 72, 29 (1875). What was meant by the fi-amers of the pertinent statutes can 
be established by reference to the discussion that took place at the time. 
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Railroad Act of 1914 provided for the construction and operation of a railroad on its land . With 

individual property ownership and statehood in 1959, and the claims of indigenous (Native) people"''; the 

railroad no longer operated exclusively on Federal land. ARTA addresses the many complex issued for 

transfer of the Alaska Railroad real property, personal property and operation to the State of Alaska"^ 

including right-of-way track areas where there was no uncertainty of ownership (such as Lots 13 and 14 

on which the Federal Government had purchased a limited use easement); and track areas where there 

was uncertainty"^ created by existing unresolved claims. 

"ARTA §1203. Transfer authorization" sets out the authority and method of transfer of the Alaska 

Railroad. The Federal Government ' s limited-use perpetual easement on Lots 13 and 14 was transferred 

pursuant to ARTA § 1203(b)(1)(B) which provides: 
(B) deliver to the state an interim conveyance of the rail properties"^ of the Alaska 
Railroad that are not conveyed pursuant to subparagraph (A) of this paragraph [non-real 
property interests] and are not subject to unresolved claims of valid existing rights; 

N o other transfer method applies^". The fundamental f law" in BLM's (and ARRC's ) statutory 

construction is on Pages 4 & 5 of B L M ' s Answer where it admits that subparagraph A is limited by the 

introductory paragraph, , but then asserts that subparagraph B js not limited by the same introductory 

paragraph § 1205(b)(4)(A) which states: 

Accompanying this Reply are excerpts fi-om The Building of Railroads in Alaska, Hearings Before the Committee 
on the Territories, House of Representatives, Sixty-third Congress, First Session, Exhibit 24 hereto. 
"'' For a summary of Native claim issues, see The Alaska Native Claims Settlement Act At 35: Delivering on the 
Promise, by James D. Linxwiler, Exhibit 25 hereto: 
" ' GAO Report, Exhibit 26 hereto. 
"* This uncertainty is illustrated by the very existence of § 1205. Lands to be transferred starts out with what is not 
available (§ 1205(a)) and then follows with a procedure for dealing with existing unresolved claims (§ 1205(b)). 
"' 45 U.S.C. 1202(10) is the definition"' of "rail properties of the Alaska Railroad" (emphasis added) while 1202(6) 
is the definition of "exclusive-use easement". These easement definitions are exact, define completely different 
property interests and each phrase only means what is set out in the definition when used in the statute, nothing else, 
more or less. 

The other options include §1203(b)(1)(A) apply to property interests other than in real estate; § 1203(b)(1)(C) 
apply to an exclusive use license for other than "rail properties" defined in §1202(10) to mean "all right, title, and 
interest of the United States to lands, buildings, facilities, machinery, equipment, supplies, records, rolling stock, 
trade names, accounts receivable, goodwill, and other real and personal property...."; § 1203(b)(1)(D) which 
provides an specific exclusive-use easement in Denali National Park and Preserve. 
' The application of 1202(10) rather than 1202(6) is consistent with the historic evolution of railroad rights-of-way; 

with the discussion taking place at the time ARTA and ARCA were enacted; as well as the United States Supreme 
Court ' recent Brandt, supra, decision. This also ties in with A.S. 42.40.285(5)(c) which clearly differentiates 
between §1202 "exclusive use" (6), and rail properties (10). ARTA prohibits exactly what is attempted here: an 
exclusive use easement in a municipality without legislative approval. 
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(4) The following procedures and requirements are established to promote finality of 
administrative adjudication of claims of valid existing r igh ts" filed by Village 
Corporations, to clarify and simplify the title status of lands subject to such claims, and to 
avoid potential impairment of railroad operations resulting from joint or divided 
ownership in substantial segments of right-of-way: [emphasis added]. 

This language simply does not apply to the non-Village Corporation private property perpetual limited 

use easement purchased by the Federal Government with the 1965 Warranty Deed on Lots 13 and 14 on 

which there were no unresolved claims. 

B L M " and ARRC rely on the 2013 BLM Memorandum^" for authority to re-patent an exclusive-

use easement on Lots 13 and 14. The BLM Memorandum is in stark contrast to (1) the process used by 

the Federal Government to purchase the easement, and (2) to the opinion of B L M ' s Margaret McDaniel 

(Exhibit 22 hereto). The 2013 B L M Memorandum makes the astonishing conclusion that the 1965 

Warranty Deed perpetual limited-use easement does not mean what it says and is instead an exclusive-use 

easement '^ defined by a statute (ARTA) enacted twenty years later, by illogically reasoning: 

1. The property is physically and legally subject to an existing railroad easement; 

2. Railroad easements are by their nature both broad and exclusive [not since 1871 as established 
by the March 10, 2014 United States Supreme Court Brandt decision]; 

3. Exclusive control [of the railroad operation] is necessary to insure uninterrupted and safe 
operation of the railroad and to protect members of the public from physical harm; 

"Valid existing rights" has a particular meaning and refers to Alaska Native allotment claims. See, 43 U.S.C. § 
1634; See also, www.elips.doi.gov/ELlPS/O/doc/1794/Pagel.aspx & 

The FOIA correspondence makes it look like the "perpetual" easement was nevertheless just a realignment of the 
1914 reservation in Jarvi's patent, recognizing/I. J. Myers rejects change without compensation. 

App. Ex. 1. 
Exclusive easements, by law, must be specific. Garrett v. O 'Dowd, 775 N.W.2d 549 (Wis.App. 2009); Fedorko 

Propeties, Inc. v. CF Zurn & Assoc., 720 A.2d 147 (Pa.Super. 1998); Exclusive easements, which give the dominant 
landowner the right to exclude the servient landowner (whose land is burdened by the easement), are disfavored by 
courts (see Hurd v Lis, 92 Ad.2d 653, 654; Hoffman v Capitol Cablevision Sys., 52 Ad.2d 313, 315; see also 1 
Rasch, New York Law and Practice of Real Property § 18.41 [2d ed.]; 49 NY Jur 2d, Easements § 32). For that 
reason, an easement will be deemed nonexclusive "unless the opposite intent unequivocally appears" (Hurd v Lis, 
92 Ad.2d at 654; see Hoffman v Capitol Cablevision Sys., 52 AD3d at 315). To the contrary, "exclusive" is used by 
ARRC in its own easements/leases as a burden on the grantee ("ARRC grants to [Flamingo Brothers] the exclusive 
right and privilege, at any and all times during the term of this agreement, to enter upon, produce, excavate, screen 
and remove gravel. . . .") as a restriction on the grantee, like the 3 ways mentioned in Laverty v. Alaska Railroad 
Corporation, 13 P.3d 725, 735-36 (Alaska 2000). Alaska Railroad's overreaching was also clipped in Native 
Village ofEklutna v. Ala.ska Railroad 87 P.3d 41 (Alaska 2004) (Affirmed 142 P.3d 1192 (Alaska 2006). 
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4. The exclusive-use easement defined in ARTA mirrors the general terms of a standard railroad 
easement [not since 1871 as established by the March 10, 2014 United States Supreme Court Brandt 
decision]; and [but the two easement terms, set forth on the first page, are vastly different]. 

5. The terms of the Jarvi deed should be construed to match the specific terms of the exclusive-
use easement defined in ARTA. 

ARRC also relies on an earlier December 20, 2012 B L M Memorandum Opinion'* which 

addressed Ms. McDaniels questions about the railroad's easement on private property. That opinion 

initiates the backward approach taken by B L M and ARRC by skipping over the question of what federal 

property interest existed and incorrectly focusing on the "exclusive-use easement" definition in ARTA. 

The 2012 Opinion 's illogic is that: 

1. the Jarvi Warranty Deed language is for an easement, (even though not exclusive), 

2. incorrectly" cites 74 C.J.S. Railroads § 225 (2002), 

3. a different concept of exclusive control is necessary, 

4. inaccurately states that the Jarvi Warranty Deed limited-use easement language "mirrors the 
general terms" of the statute specifically-defined "exclusive-use" easement, 

5. concludes that even if the federal interest is less, the "exclusive-use e a s e m e n f mandated by 
ARTA for unresolved claims, 

6. mistakenly says the federal government has title'^ to the property (when it clearly only has an 
easement (right to use), and 

7. concludes a patent procedure should be applied to the federal government 's transfer of 
easements on private property. Lots 13 and 14; even though the property was already patented 61 years 
earlier. 

ARRC ignores the plain meaning of the statutes and resorts to inappropriately taking selections of 

various sections and trying to piece them together to create a different meaning^'. An exclusive-use 

App. Exhibit 12. 
CJ (which has not been published since 1937), AmJur and similar treatises are secondary sources and should not 

be directly cited [insert legal cite]. The obvious reason is that they make conclusions based on cases that may later 
be bad law. The exclusive control concept quoted was actually found at § 214 and relies on Stale v. Preseault, 652 
A.2d 1001 (1994), State v. Beeson, 232 S.W.3d 265 (Tex.App. Eastland 2007), and Seaboard Air Line Ry. V. 
Banks, 92 So. 117 ( 1 9 2 1 ) - n o n e of which have application to a private easement obtained by warranty deed (as 
opposed to legislation), or ARTA. These referenced holdings have been overruled by Brandt, supra, Beres v. U.S., 
64 Fed.CI. 403 (Fed.CI. 2005), Hash v. United States, 403 F.3d 1308 (Fed. Cir. 2005) and Leo Sheep v. United 
States, AAQ U.S. 668(1979). 

BLM's confusion is created by the fact that the Jarvi Warranty Deed conveys title to some lots, but only a limited 
easement as to Lots 13 and 14. 
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easement has to be created using specific language . If ARTA actually intended that the existing 

limited-use easement for "railroad, telephone and telegraph" was to be changed to an exclusive-use 

easement, that would have been clearly stated'''. This is especially true because it triggers A.J. Myers and 

requires compensation as the FOIA letters demonstrate and as recognized in 1965 by BLM/DOI; A R T A ' s 

§ 1203(c)(1) would not state all reservations by document of title shall be conveyed, and, § 1212(b) would 

not state that "reservations" made under the 1914 Act remain; are not "revoked" by the operation of 

ARTA. The misleading statements in A R R C ' s Answer are never ending*^. Unwinding all of the 

confusing, misleading conclusory statements in ARRC circular repetitive arguments would be exhaustive 

ARRC inserts the phase "exclusive control" into the Congressional Record at ARRC's FooUiote 15 where it is 
nowhere to be found. Of course the Alaska Raikoad should have exclusive control over its own daily operations 
but that does not equate to the Alaska Railroad having the defined exclusive-use property rights on Lots 13 and 14 
where it has only a "perpetual" (i.e. long duration) limited-use casement. ARRC states at Page 9 of its Answer, "To 
that end, the United States is required to convey to the State at least an exclusive-use easement in all portions of the 
ROW that left federal ownership before January 14, 1983 which would include Slaibys' property but does not 
provide any legal support for its conclusory statement. On that same Page 4 in the first full paragraph, ARRC mixes 
"exclusive control" to be the same as "exclusive use easement. But the authority^' cited in ARRC's Foomote 32 
(other than the above discussed ARRC Ex. D., at 2) from 45 U.S.C. § 1205(b)(4) is expressly limited to "valid 
existing rights filed by Village Corporations". Clearly this does not apply to Slaiby's privately owned Lots 13 
and 14. Shortly thereafter, ARRC cites the statutory definition of "exclusive-use easement" in support for its 
statement that "ARTA therefore required the United States to convey to the State, at a minimum, the exclusive right 
to use and occupy the ROW for u-ansportation, communication and u-ansmission purposes, including the right to 
exclude all other persons and entities fi-om all or any of the ROW. 

ARRC asserts conclusory statements not supported by law. For example at Page 1 it asserts that ARTA requires 
BLM to convey at least an exclusive-use easement, but for authority references Section "Section n.A.2 of its own 
argument. But Section n.A.2 of ARRC's argument does not provide the requisite authority, it circuitously refers 
back at Footnote 17 to ARRC's Exhibit D, Page 2 - which supports Appellant Slaibys' interpretation that the 
"exclusive-use easement is limited to the special easement the State of Alaska was to receive in Denali National 
Park and other "land owned in fee by the Federal G o v e m m e n t - N O T privately held land such as Slaibys' property . 
The applicable section (starting on the far-right column of ARRC's Exhibit D, Page 2) reads: 
The concept of an exclusive use easement also is introduced in the substitute [bill]. This defined interest represents 
the minimal interest the State is to receive in the Alaska Railroad right-of-way following completion of the 
expedited adjudication process. Of course, completion of the process may also result in the conveyance of more 
than just the easement. It also is the interest the State will receive through the Denali National Park and Preserve. 
In other areas, where the right-of-way crosses land owned in fee by the Federal Government, the full fee title to the 
right-of-way will be transferred to the State, (emphasis added). 

^ Unless the instrument creating an easement expressly creates an exclusive easement, the rights of the easement 
holder are nonexclusive. Ericsson v. Braukman, 824 P.2d 1174 (OR 1992); The courts look to the express words 
used to determine what respective uses were contemplated. Minto v. Salem Water, Light & Power Co., 250 P. 722 
(1926). 

Rules of construction cannot be invoked to contract plain language which is decisive of limits of easement. Minto 
V. Salem Water, Light & Poser Co., 250 P. 722 (OR 1926); 

This faulty reasoning is akin to Brandt's, supra at Page 8, rejecdon of the Government 's argument that, "the 
similarity in the language of the 1875 Act and the pre-1871 statutes shows that Congress intended to reserve a 
reversionary interest in the lands granted under the 1875 Act, just as it did in the pre-1871 statutes." 
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and so an illustrative chart outlining A R R C ' s legal analysis accompanies this Reply . The merit of 

A R R C ' s "exclusive-use easement" argument is akin to arguing "n" (the algebra irrational infinite which = 

3.14) is the same thing as "p ie" (a dessert) because they sound similar. 

ARRC makes inconsistent arguments*". ARRC contends that (1) the Slaiby easement is sui 

generis*', unlike other easements such as a telephone line to a house, and the B L M ' s proposed patent of 

an "exclusive-use easement" is not inconsistent with the original easement; but (2) argues that the 1965 

Jarvi deed purchased the additional bundle of sticks property rights necessary to make the original mere 

limited-use easement into an exclusive-use easement even though there are no such words in the Jarvi 

deed; (3) ARRC then argues that Section 1205 of ARTA dictates that the scope of the easement be 

changed to an exclusive easement; but (4) then concludes its brief admitting that if the easement on 

Slaiby's property was not an exclusive-use easement, or was not required to be changed to an exclusive-

use easement; nevertheless ARTA mandates the Department of Interior ("DOI") re-acquire some of the 

bundle of sticks of property easement burden held by the landowner, so that it can convey an exclusive-

use easement**. 

Finally, in the event it can convince us the statute is ambiguous; ARRC relies on outdated 

secondary sources*' and case law*^ in an attempt to piece together some support*' for its conclusion that 

" Exhibit 27 hereto. 
Another inconsistent argument is found at Section Il.C. where ARRC makes much of BLM IVIemorandum already 

addressed above. Then as a back door, ARRC argues at Page 27 that "ARRC's eligibility to receive the exclusive-
use easement is irrelevant to BLM's decision. This is the analysis that ARRC*^ and BLM rely on to take^ property 
interests fi-om hundreds of railroad-adjoining property owners - the public they each serve. 
''̂  Contrary to the Brandt decision; See, Sotomayor dissent in 8-1 Brandt decision. 

A position contrary to § 1203(c)(1) and 1212(b) which leaves existing easements unrevoked by ARTA. 
''̂  65 AmJur2d §62 cited in ARRC's Answer relies on City of Charlotte v. BMJ, 675 S.E.2d 59 (2009); State v. 
Preseault, 652 A.2d 1001 (1994); Hanson Indiana v. County Spokane, 58 P.3d 910 (Div. 3. 2002); and State v. 
Beeson, 232 S.W.3d 265 (Tex.App. Eastland 2007) all of which were overruled by Brandt; Gustin v. Steele, 549 
N.W.2d 135 (1996) which does not make and exclusive use finding; and Attorney General v. Pere Marquette Ry. 
Co.,248 N.W. 860 (1933) which deals with exclusive rights, not the statutorily defined exclusive-use easement. 

Attached hereto as Exhibit 28 are ARRC communications asserting changing arguments, most noticeably after the 
United States Brandt decision. But these analyses deal with easements created by federal legislation, NOT an 
easement created by a contractual Warranty Deed and then transferred by federal legislation. As with other Alaska 
homesteads, the Jarvi homestead patent contained a reservation under the 1914 Act for "railroad, telephone and 
telegraph." This description is the model of the simple common law easement described in Brant Indeed, 
incorrectly, ARRC and BLM in their prior legal analysis heavily depended on pre-1871 authority*'. The United 
States Supreme Court 's March 10, 2014 Brandt, supra decision answers the question about statutory construction, 
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the intent of ARTA as it applies to the Warranty Deed limited-use easement on Lots 13 and 14 is to 

ignore the A.J. Myers recognition that once a patent has been issued, the federal government can no 

longer simply take but must negotiate and acquire new property rights. A R R C ' s legal arguments as to 

why it is entitled to an exclusive-use easement on Lots 13 and 14 keep changing. Prior to the February 

2014 United States Supreme Court case, Brandt, supra, ARRC and B L M heavily relied on incorrect 

interpretations of outdated railroad easement law. N o w ARRC, references the cases overruled by Brandt 

at Pages 19 and 20 of its brief"*, but incredulously in contradiction to that argument, asserts that the 1875 

and 1914 laws which are the basis for those court rulings, as well as the Brandt decision itself, are 

irrelevant' ' . 

c. The Slaibys' Have Standing To Object To The Theft of their Property Rights. 
ARRC has further clouded what should be a legitimate dialog with its factual misleading argument 

about the status of the title to the Slaibys' property'^. ARRC asserts as a fact that the Slaibys' have no 

title interest in the right-of-way and therefore no basis to object to the proposed illegal patent because the 

rejects the sui generis concept and the pre-1871 authority on which ARRC and BLM rely. It holds that there was a 
major shift in congressional policy concerning railroad land grants in 1875, such that post-1871 easements such as 
the 1914 easement are "wholly inconsistenf with a grant of a fee interest and of a limited fee. Brandt calls the 
statutory construction that the right of way is more than a mere easement "improbable" and "self-serving." Brandt, 
supra, validates the Slaibys' argument which relies heavily on the Great Northern R Co. v. US, 315 U.S. 262 
decision cited by Slaibys in their Statement of Reasons'^. Brandt holds: An easement is a "nonpossessory right to 
enter and use land in the possession of another and obligates the possessor not to interfere with the uses authorized 
by the easement." Restatement (Third) of Property: Servitudes §1.2(1)(1998). And Sections 912 and 940 "plainly 
evince Congress's intent to divest the government of any title or interest it had retained to railroad ROW and to vest 
that interest in individuals to whom the underlying land had been patented... . As in Brandt, the determination in 
this matter should be that the 1965 Warranty Deed conveyed fee simple title to the right-of-way land "with all the 
rights, privileges, immunities, and appurtenances, of whatsoever nature... burdened by a limited simple easement; 
not something more in the nature of a limited fee, or as it is called here, an exclusive-use easement. 
*' The Commentaries on The Modem Law Of Real Property Vol. 2 by George W. Thompson does not even support 
ARRC's argument; it states at Page 504 "[djeeds for railroad rights-of-way are usually consfrued as giving a mere 
right-of-way...." 
™ For example. Western Union Telegraph Company v. Pennsylvania Railroad Company, 195 U.S. 540 (1904) 
which is specifically cited in the dissent to Brandt; State of Idaho v. Oregon Short Line Railroad Company, 617 
F.Supp. 207 (D.Idaho 1985) which cites the Great Northern Railroad Co. v. U.S., 315 U.S. 262, 263 (1942) relied 
on by Appellants and by Brandt; and Vieux v. East Bay Regional Park District 906 F.2d 1330 (9* Cir. 1990) which 
deals with a legislative easement reservation; not an easement created by Warranty Deed. 
" See ARRC Memorandum finding Brandt irrelevant to these issues. 

Indeed, the jurisdiction of IBLA over this matter is called into question by ARTA § 1212(1): "The provisions of 
...the Administrative Procedures Act,....shall not apply to actions taken pursuant to this chapter. . . ." 
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limited-use easement was mistakenly not included in the prior 1972 transfer before Slaibys came into 

title'". However, ARRC buries in its Footnote 46 that its own title report reveals that this was corrected 

by the subsequent 2012 Quitclaim d e e d " which had the explicit INCLUSION of the limited-use 

easement. Regardless, the Landowner of Lots 13 and 14 retained all the property rights in the property 

rights consisting of the bundle of sticks not conveyed by the limited use perpetual easement conveyed to 

the Federal Government by the 1965 Warranty Deed - those non-easement property rights in the right-of-

way land were never obtained by the Federal Government, nor transferred to ARRC, but remain with the 

prior landowner'*, the other person "whose land is burdened" by the easement" . See, Brandt. 

d. Neither BLM nor A R R C are Exempt from A.S. 42.40.285 
Section 285(5) of Alaska Raikoad Corporation Act, A.S. 42.25 et. seq. ("ARCA") states: 
Unless the legislature approves the action by law, the [Alaska Railroad] corporation may 
not . . . . (5) apply for or accept a grant of federal land within a municipality; before 
approving an action under this paragraph, the legislature must determine that the federal 
land is required for essential railroad purposes. . . 

ARRC argues that it is exempt pursuant to 42.40.285(5)(C): 

.. .this paragraph does not apply to the application for or acceptance of a grant of federal 
land associated with ... (C) a conveyance of rail properties of the Alaska Railroad under 
the original Alaska Railroad Transfer Act of 1982 as set out in Title VI. P.L. 97-468; in 
this subparagraph, "rail properties of the Alaska Railroad" has the meaning given in 45 
U.S.C. 72Q2<^/Q).[emphasis added]. 

This exemption is further proof that the conveyance to the State of the 1965 Warranty Deed perpetual 

limited use easement was a 1202(10) conveyance for which no pre-legislative finding is required that the 

federal [not private] land is essential for railroad purposes is necessary.) . This .285 exemption only 

" Even if this were true, the law contains a remedy to correct the title. See, Grqff v. Kohler, 922 P.2d 870 (Alaska 
1996); Diaz v. Home Federal Savings and Loan Assn of Elgin, 786 N.E.2d 1033 (III. App. 2002); Dean v. MOD 
Properties, Ltd, 528 So.2d 432 (5* Dist. Florida 1988). 
'" A.S. 34.15.070 imposes conveyance of all real estate interests. 
" A p p . Ex. 16 at 64. 

If ARRC is correct, then BLM's notice of the proposed patent was not sent to all affected parties and the process 
needs to start over again. As in Laverty, supra, ARRC cannot have it both ways. 
" If as ARRC asserts, the effect of the title documents are an issue beyond the scope of the appeal; why does ARRC 
make this argument and attempt to "derail" the appeal with a standing argument? Indeed the Municipality of 
Anchorage has recently recognized the Slaibys' fee simple ("full title as referenced by BLM at Page 3 of its brief) 
ownership of the property, including the right-of-way". 
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applies to § 1202(10) rail properties, not to a 1202(6) conveyance. However, the proposed BLM patent 

does not contain a 1202(10) conveyance; it clearly contains a 1202(6) exclusive-use easement 

conveyance. If the State of Alaska truly thought by statutory fiat it was obtaining am easement of broader 

scope than the existing limited-use easement in the form of an exclusive easement, why was it necessary 

to include Section 285 in its enabling statute, ARCA? There would be no distinction between the scope 

of the easement being created (at the uncompensated expense of the private land owner) and the 

"exclusive easement" requiring legislative approval when in a municipality. 

ARRC is clearly not exempt from A R C A ' s requirement for an exclusive-use easement. 

Legislative approval under § 285 has not been obtained. ' ' N o legislative finding that the federal 

land is required for essential railroad purposes, for an expanded easement on the Appellants ' 

property has been made, or even requested. No such finding can legally be made since the 

easement in question is unquestionably on private land. 

As in Laverty, supra, ARRC cannot have it both ways. 
" To the extent either ARRC or BLM suggest they are not obligated to meet State law requirements, See, Laverty v. 
ARRC, 13 P.3d 725 (Alaska 2000)( "Finally, ARRC contends that its lands cannot be state lands because the federal 
government conveyed them directly to ARRC, and ARRC holds title to them in its own name. But the Alaska 
Railroad Transfer Act shows just the opposite, establishing that Congress transferred railroad ownership to Alaska in 
a way that made federal railroad lands state lands. The Act gave the Secretary of Transportation authority to 
"transfer all rail properties of the Alaska Railroad to the State," defining "State" to mean, "the State of Alaska or the 
State-owned railroad as the context requires." In essence, then, the transaction was a federal-to-state grant: the 
federal government gave Alaska all of the federal railroad's lands, allowing the state to designate the form of the 
state entity that would receive them. The way the state chose to take title, hold, and manage those lands is 
immaterial to whether they are govemed by the Alaska Constitution's mandate.") ARTA does not transfer railroad 
properties to the ARRC, it transfers them to the State of Alaska. How the railroad properties are held is determined 
by State law. Whether ARRC is allowed to have exclusive easements in a municipality is decided by the State; not 
ARRC nor ARTA and ARRC is not allowed this easement transfer in its present form. 
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III. CONCLUSION. 
BLM and A R R C ' s approach is piecemeal and misleading to the public they serve. When the AR TA 

and A R C A statutes are read in context, and with reference to the hearings which lead to enactment of 

ARTA, there was no exclusive-use easement being created by the Federal Government when it 

transferred what it owned, nothing more, to the State of Alaska, and no creation by the State of Alaska of 

an exclusive-use easement when it established A R C A to operate the railroad. B L M ' s proposed patent 

cannot proceed because: 
(1) BLM (the Federal Government) holds a perpetual limited-use easement defined by its purchase 

document, the 1965 Warranty Deed; 

(2) ARTA provides for the Federal Government to transfer what it owns. ARTA does not contain a 
condemnation procedure providing for re-acquisition of sticks from the bundle of property 
interests, to a | |ow a greater conveyance of property rights, an exclusive-use easement to ARRC; 

(3) The requirements of A.S. 42.40.285(5) have not been met. 

(4) The patent procedure in ARTA is for property interests not previously surveyed or patented; not 
for re-patent of private fee simple property which had already been surveyed and patented. The 
appropriate vehicle for transfer of an easement on private fee simple land already patented, is an 
assignment of the easement property interest, a simple, legal, and expeditious transfer as 
compared to the "land grab" approach now underway. 

Respectfully submitted this June 13, 2014. 
—:—-p 

Roy L. L ^ g a c r e , Esq. / 
Longacre Law Offices, Ltd. 
425 G Street, Suite 910 
Anchorage, Alaska 99501 
907-276-6354 
907-279-4685 (fax) 

Attorney for Peter Slaiby 
and Rejani Sla iby 
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