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Note: This document is an excerpt from a lengthy Supreme Court decision involving a property
conflict among white disputants. The case hinged, however, on the right of American Indians to
sell property. In addressing this issue, Chief Justice John Marshall articulated what has become
known as the “doctrine of discovery,” which has for centuries provided a justification for
European and U.S. power over American Indians and their lands. —D. Voelker

On the discovery of this immense continent, the great nations of Europe were eager to
appropriate to themselves so much of it as they could respectively acquire. Its vast extent offered
an ample field to the ambition and enterprise of all; and the character and religion of its
inhabitants afforded an apology for considering them as a people over whom the superior genius
of Europe might claim an ascendency. The potentates of the old world found no difficulty in
convincing themselves that they made ample compensation to the inhabitants of the new, by
bestowing on them civilization and Christianity, in exchange for unlimited independence. But, as
they were all in pursuit of nearly the same object, it was necessary, in order to avoid conflicting
settlements, and consequent war with each other, to establish a principle which all should
acknowledge as the law by which the right of acquisition, which they all asserted, should be
regulated as between themselves. This principle was that discovery gave title to the government
by whose subjects, or by whose authority, it was made, against all other European governments,
which title might be consummated by possession.

The exclusion of all other Europeans, necessarily gave to the nation making the discovery the
sole right of acquiring the soil from the natives, and establishing settlements upon it. It was a
right with which no Europeans could interfere. It was a right which all asserted for themselves,
and to the assertion of which, by others, all assented.

Those relations which were to exist between the discoverer and the natives, were to be regulated
by themselves. The rights thus acquired being exclusive, no other power could interpose between
them.

In the establishment of these relations, the rights of the original inhabitants were, in no instance,
entirely disregarded; but were necessarily, to a considerable extent, impaired. They were
admitted to be the rightful occupants of the soil, with a legal as well as just claim to retain
possession of it, and to use it according to their own discretion; but their rights to complete
sovereignty, as independent nations, were necessarily diminished, and their power to dispose of
the soil at their own will, to whomsoever they pleased, was denied by the original fundamental
principle that discovery gave exclusive title to those who made it.

While the different nations of Europe respected the right of the natives, as occupants, they
asserted the ultimate dominion to be in themselves; and claimed and exercised, as a consequence
of this ulimate dominion, a power to grant the soil, while yet in possession of the natives. These
grants have been understood by all to convey a title to the grantees, subject only to the Indian
right of occupancy.



The history of America, from its discovery to the present day, proves, we think, the universal
recognition of these principles.

Spain did not rest her title solely on the grant of the Pope. Her discussions respecting boundary,
with France, with Great Britain, and with the United States, all show that she placed it on the
rights given by discovery. Portugal sustained her claim to the Brazils by the same title.

France, also, founded her title to the vast territories she claimed in America on discovery.
However conciliatory her conduct to the natives may have been, she still asserted her right of
dominion over a great extent of country not actually settled by Frenchmen, and her exclusive
right to acquire and dispose of the soil which remained in the occupation of Indians. . . .

skekek

The claim of the Dutch was always contested by the English; not because they questioned the
title given by discovery, but because they insisted on being themselves the rightful claimants
under that title. Their pretensions were finally decided by the sword.

No one of the powers of Europe gave its full assent to this principle more unequivocally than
England. The documents upon this subject are ample and complete. So early as the year 1496,
her monarch granted a commission to the Cabots, to discover countries then unknown to
Christian people, and to take possession of them in the name of the King of England. Two years
afterwards, Cabot proceeded on this voyage, and discovered the continent of North America,
along which he sailed as far south as Virginia. To this discovery the English trace their title.

In this first effort made by the English government to acquire territory on this continent, we
perceive a complete recognition of the principle which has been mentioned. The right of
discovery given by this commission is confined to countries "then unknown to all Christian
people;" and of these countries Cabot was empowered to take possession in the name of the King
of England, thus asserting a right to take possession, notwithstanding the occupancy of the
natives, who were heathens, and at the same time admitting the prior title of any Christian
people who may have made a previous discovery.

skekek

Thus has our whole country been granted by the crown while in the occupation of the Indians.
These grants purport to convey the soil as well as the right of dominion to the grantees. In those
governments which were denominated royal, where the right to the soil was not vested in
individuals, but remained in the crown, or was vested in the colonial government, the king
claimed and exercised the right of granting lands, and of dismembering the government at his
will. The grants made out of the two original colonies, after the resumption of their charters by
the crown, are examples of this. The governments of New England, New York, New Jersey,
Pennsylvania, Maryland, and a part of Carolina, were thus created. In all of them, the soil, at the
time the grants were made, was occupied by the Indians. Yet almost every title within those
governments is dependent on these grants. In some instances, the soil was conveyed by the crown
unaccompanied by the powers of government, as in the case of the northern neck of Virginia. It
has never been objected to this, or to any other similar grant, that the title as well as possession
was in the Indians when it was made, and that it passed nothing on that account.

skeksk

Further proofs of the extent to which this principle has been recognized, will be found in the
history of the wars, negotiations and treaties which the different nations, claiming territory in



America, have carried on and held with each other.
sokok

Between France and Great Britain, whose discoveries as well as settlements were nearly
contemporaneous, contests for the country, actually covered by the Indians, began as soon as
their settlements approached each other, and were continued until finally settled in the year
1763, by the treaty of Paris.

skekek

Great Britain, on her part, surrendered to France all her pretensions to the country west of the
Mississippi. It has never been supposed that she surrendered nothing, although she was not in
actual possession of a foot of land. She surrendered all right to acquire the country; and any after
attempt to purchase it from the Indians would have been considered and treated as an invasion
of the territories of France.

skeksk

Thus, all the nations of Europe, who have acquired territory on this continent, have asserted in
themselves, and have recognized in others, the exclusive right of the discoverer to appropriate the
lands occupied by the Indians. Have the American states rejected or adopted this principle?

skekek

The magnificent purchase of Louisiana was the purchase from France of a country almost
entirely occupied by numerous tribes of Indians, who are in fact independent. Yet any attempt of
others to intrude into that country would be considered as an aggression which would justify war.

skeksk

The United States, then, have unequivocally acceded to that great and broad rule by which its
civilized inhabitants now hold this country. They hold, and assert in themselves, the title by
which it was acquired. They maintain, as all others have maintained, that discovery gave an
exclusive right to extinguish the Indian title of occupancy, either by purchase or by conquest; and
gave also a right to such a degree of sovereignty as the circumstances of the people would allow
them to exercise.

skeksk

We will not enter into the controversy, whether agriculturists, merchants, and manufacturers,
have a right, on abstract principles, to expel hunters from the territory they possess, or to
contract their limits. Conquest gives a title which the courts of the conqueror cannot deny,
whatever the private and speculative opinions of individuals may be, respecting the original
justice of the claim which has been successfully asserted. The British government, which was then
our government, and whose rights have passed to the United States, asserted a title to all the
lands occupied by Indians within the chartered limits of the British colonies. It asserted also a
limited sovereignty over them, and the exclusive right of extinguishing the title which occupancy
gave to them. These claims have been maintained and established as far west as the river
Mississippi, by the sword. The title to a vast portion of the lands we now hold, originates in them.
It is not for the courts of this country to question the validity of this title, or to sustain one which
1s incompatible with it.

skeksk

The title by conquest is acquired and maintained by force. The conqueror prescribes its limits.



Humanity, however, acting on public opinion, has established, as a general rule, that the
conquered shall not be wantonly oppressed, and that their condition shall remain as eligible as is
compatible with the objects of the conquest.

skeksk

But the tribes of Indians inhabiting this country were fierce savages, whose occupation was war,
and whose subsistence was drawn chiefly from the forest. To leave them in possession of their
country was to leave the country a wilderness; to govern them as a distinct people was impossible,
because they were as brave and as high spirited as they were fierce, and were ready to repel by
arms every attempt on their independence.

What was the inevitable consequence of this state of things? The Europeans were under the
necessity either of abandoning the country, and relinquishing their pompous claims to it, or of
enforcing those claims by the sword, and by the adoption of principles adapted to the condition
of a people with whom it was impossible to mix, and who could not be governed as a distinct
society, or of remaining in their neighborhood and exposing themselves and their families to the
perpetual hazard of being massacred.

Frequent and bloody wars, in which the whites were not always the aggressors, unavoidably
ensued. European policy, numbers and skill, prevailed. As the white population advanced, that of
the Indians necessarily receded. The country in the immediate neighborhood of agriculturalists
became unfit for them. The game fled into thicker and more unbroken forests, and the Indians
followed. The soil, to which the crown originally claimed title, being no longer occupied by its
ancient inhabitants, was parceled out accordingly to the will of the sovereign power, and taken
possession of by persons who claimed immediately from the crown, or mediately, through its
grantees or deputies.

stk

It has never been contended that the Indian title amounted to nothing. Their right of possession
has never been questioned. The claim of government extends to the complete ultimate title,
charged with this right of possession, and to the exclusive power of acquiring that right. The
object of the crown was to settle the seacoast of America; and when a portion of it was settled,
without violating the rights of others, by persons professing their loyalty, and soliciting the royal
sanction of an act, the consequences of which were ascertained to be beneficial, it would have
been as unwise as ungracious to expel them from their habitations because they had obtained the
Indian title otherwise than through the agency of government. The very grant of a charter is an
assertion of the title of the crown, and its words convey the same idea. The country granted is
said to be "our island called Rhode Island;" and the charter contains an actual grant of the soil,
as well as of the powers of government.

Source: Cases Argued and Decided in the Supreme Court of the United States, Book 5, edited by Stephen
K. Williams (Rochester, NY: Lawyer’s Cooperative Publishing Co, 1910), 570—603.
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