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Deeds 120 181

120 Deeds
120III Construction and Operation

120III(H) Loss or Relinquishment of Rights
120k181 k. Destruction, mutilation, or al-

teration of deed by parties. Most Cited Cases
Where a landlord after a sale of lots reserving

ground rents, and delivery of the deeds, obtained
possession of them, and, having fraudulently
altered the clauses reserving the rents, sold them,
the purchaser, though bona fide and without notice
of the fraud, could not recover, either by action at
law or by distress.

Deeds 120 181

120 Deeds
120III Construction and Operation

120III(H) Loss or Relinquishment of Rights
120k181 k. Destruction, mutilation, or al-

teration of deed by parties. Most Cited Cases
The bona fide purchaser of ground rent deeds,

which have been altered by his vendor, cannot re-
cover by distress the rent reserved therein.

Alteration of Instruments 25 11(1)

25 Alteration of Instruments
25k11 Persons Making Alteration, and Intent

25k11(1) k. In general. Most Cited Cases
Where a deed, conveying land, with a reserva-

tion of rent to the grantor, was materiallly altered
by the grantor after delivery, it was held that the

title passed to the grantee, discharged, however, of
the covenants for rent.

Evidence 157 178(1)

157 Evidence
157V Best and Secondary Evidence

157k176 Grounds for Admission of Second-
ary Evidence

157k178 Destruction or Loss of Primary
Evidence

157k178(1) k. By party offering sec-
ondary evidence. Most Cited Cases

Where a party has negligently or fraudulently
destroyed the primary evidence, he cannot intro-
duce secondary evidence.

Evidence 157 178(4)

157 Evidence
157V Best and Secondary Evidence

157k176 Grounds for Admission of Second-
ary Evidence

157k178 Destruction or Loss of Primary
Evidence

157k178(4) k. Sealed instruments.
Most Cited Cases

Where a sealed instrument is lost or destroyed,
secondary evidence is admissible.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k1 Ground Rents)
Ground rent is that return which the grantor of

land in fee simple reserves to himself and his heirs
out of the land conveyed.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k1 Ground Rents)
Ground rents in Pennsylvania are in the nature
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of a rent service in contradistinction of a rent
charge.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k1 Ground Rents)
In Pennsylvania, land tenures are allodial, not

feudal.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k1 Ground Rents)
Ground rents are rent service, of which distress

is a necessary incident; but a grantor who has not
reserved his rent by a valid deed cannot enforce it,
because the statute of quia emptores, which would
have converted the rent service into a rent charge, is
not in force here, and it cannot exist independently
of the deed, because titles in this state are allodial,
and not feudal.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k12 Ground Rents)
Alteration of the deed is a defense.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k14 Ground Rents)
A ground rent, being in the nature of a rent,

survives the right of distress incident thereto.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k14 Ground Rents)

Landlord and Tenant 233 1661

233 Landlord and Tenant
233VII Rent

233VII(D) Distress
233k1661 k. Nature and scope of remedy.

Most Cited Cases
(Formerly 233k263)
The right of distress is not incident to a ground

rent reserved on a conveyance in fee by reason of
the tenure, but only by force of the express power
of distress reserved by the deed; and therefore, if
the deed be fraudulently altered by the grantor, the
right of distress is gone.

Estates in Property 154 13

154 Estates in Property
154k13 k. Ground rents. Most Cited Cases
(Formerly 194k14 Ground Rents)
Where ground rents are not reserved by a valid

deed, it seems the collection of arrears cannot be
enforced by distress.

*1 ERROR to the District court of Phil-
adelphia.

This was an action of replevin, by Edwin
Harmstad against Mrs. Alice Wallace, who avowed
for rent in arrear as reserved in one of the four
ground-rent deeds, the validity of which was passed
upon by this court in the cases of Arrison v. Harm-
stad, 2 Barr 191, and Wallace v. Harmstad, 3 Harris
462.

The material facts connected with these cases
will be found in the reports of these cases, and are
in substance as follows:--

In the fall of 1838 Mathew Arrison agreed to
sell to four brothers Harmstad, four adjoining lots
of ground, reserving out of each lot a yearly rent of
$60, payable half-yearly on January 1st and July
1st, in every year; the first half-yearly payment was
to fall due on the 1st of July 1839. Under the deeds
executed in accordance with this agreement, each
of the Harmstads entered upon his lot and built a
house thereon. The deeds were executed in duplic-
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ate, each deed was signed by both parties; a part of
the bargain was that the grantees might extinguish
their ground-rents at par whenever they pleased.
When the deeds came to be executed, one of the
four brothers discovered an open space, or unfilled
blank, in all eight of the deeds; and in answer to his
inquiry, was told by the alderman that it meant that
there was to be no limit of time within which the
rents should be extinguished. This being in accord-
ance with their understanding, the deeds were ex-
ecuted and delivered--the Harmstads took away
their four deeds, while Arrison took away the four
counterparts.

Some time afterwards an agent of Arrison pro-
cured from the Harmstads their four deeds, for the
alleged purpose of getting them recorded, and while
they were with Arrison, or another party benefi-
cially interested in the ground-rents, the same, to-
gether with the four counterparts, were, either by
Arrison or by some one under him, altered by the
filling up of the blank in each of them with the
words “within ten years from the date thereof.” In
the mean time the first half-year's ground-rent fall-
ing due July 1st 1839, was paid by the Harmstads
without any knowledge of the alteration. When they
paid it they asked for their deeds, and found they
had not been recorded. Another agent of the grant-
or, or of his cestui que use, then carried the deeds to
the recorder's office, left them there, and gave the
Harmstads the recorder's receipt therefor; and it
was not until some weeks afterwards, when the
deeds came back, that they discovered the altera-
tion. Since that time they refused to pay any more
ground-rent.

The cases of Arrison v. Harmstad, 2 Barr 191,
and Wallace v. Harmstad, 3 Harris 462, having
settled that an action of debt on such ground-rent
deed, or on the original contract prior to the deed,
but supposed to be executed by possession, or for
use and occupation, or of covenant on the ground-
rent deed, will not lie--that all the covenants in the
deed are gone, and that the estate in the land is ves-
ted in the grantee, freed and discharged therefrom-

-that the spoliator may lose, but could not gain from
his wrongful act, and that an innocent purchaser of
the rent is in no better condition, having bought
from the spoliator nothing at all, and that there is no
similitude between these cases and the case of ne-
gotiable paper in third hands, the owner of this
deed, Mrs. Wallace, resorted to a distress for rent,
on which distress this action of replevin was foun-
ded, as above stated.

*2 Under the ruling of the court below there
was a verdict and judgment for plaintiff; whereupon
the defendant sued out this writ, assigning the judg-
ment of the court below for error.
E. S. Miller, for plaintiff in error.

J. A. Phillips, for defendant in error.

The opinion of the court was delivered, May 6th
1863, by WOODWARD, J.

It is not to be doubted that the cases of Arrison
v. Harmstad, 2 Barr 191, and Wallace v. Harmstad,
3 Harris 462, do decide that by reason of the fraud-
ulent alteration of the deeds, reserving the ground-
rent in question, neither an action of debt or coven-
ant would lie on any one of the deeds for recovery
of the rent, nor is it recoverable in an action on the
verbal contract under which possession was ob-
tained, nor in any action for use and occupation of
the premises. Setting aside all the obiter dicta of
those cases, they clearly established these several
conclusions, grounding them all on the policy of the
law which altogether forbids parties from tamper-
ing with written instruments or deeds, and which, in
its application to the deed in question here, avoids
the covenant reserving rent in favour of the fraudu-
lent grantor, but preserves the fee simple to the in-
nocent grantee, discharged from the covenants in
the deed. When it was said in the argument of the
first of the above cases that equity would reform
the instrument in favour of a purchaser, Chief
Justice Gibson replied, “Show a case; the deed is
dead, and equity cannot put life into it.”

The stern ruling in those cases was applied
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without hesitation to a bonâ fide purchaser of the
ground rent without notice of the fraud, so that, as
far as concerns Arrison, and all persons claiming
under him, the part of the deed which was intended
to enure to his benefit, may indeed be said to be
dead. It was not merely a voidable instrument, it
was void. It was called a forgery, and treated as
such, and neither law nor equity would tolerate it
even in the hands of an innocent purchaser.

The question presented now is whether a
ground-rent so emphatically condemned, and
denied all remedy, both at law and equity, can be
enforced by distress. Mrs. Wallace having executed
a distress, was sued in this action of replevin, when
she avowed for rent in arrear, as reserved by one of
the four deeds which were the subjects of animad-
version in the above-cited cases. Her learned coun-
sel does not impugn those cases, but he seeks to
parry the authority of them by a distinction so nice
as to be highly creditable to his acumen, even if it
be not well founded in law. Let me try to state it
distinctly.

He says that a ground-rent reserved in a deed
by a grantor is an estate which vests in him the in-
stant the fee simple in the land vests in the grantee;
that that estate is a rent-service; that it continues to
exist though the instrument reserving it be des-
troyed; and that a right of distress is one of the ne-
cessary legal incidents of the estate. Then he argues
that the plaintiff's distress was not by virtue of the
deed, but was founded on the intrinsic and essential
qualities of the estate in the grantor, and that the
reference to the deed in the avowry was only for the
purpose of defining the estate and the amount of the
rent.

*3 I think the defect of the argument will be
found to consist in the third proposition. Not that it
is untrue as a general position that a vested estate
will survive the instrument of its creation, but that
the position is too broadly stated when it is made to
include an incorporeal hereditament which lies in
grant, and can only exist by virtue of a deed, de-
vise, or record, or by prescription, which is rather

to be considered as an evidence of a former acquisi-
tion, than as an acquisition de novo: 2 Black. 266.

That ground-rent is a rent-service was demon-
strated in Ingersoll v. Sergeant, 1 Wh. 337, a case
which has been so often recognised and followed as
to have become a rule of property. Rent-service was
the only kind of rent originally known to the com-
mon law; a right of distress was inseparably incid-
ent to it so long as it was payable to the lord who
was entitled to the fealty; and it was called a rent-
service because it was given as a compensation for
the military or other services for which the land
was originally liable. When a rent was granted out
of lands by deed, the grantee had no power to dis-
train for it, because there was no fealty annexed to
such grant. To remedy this inconvenience an ex-
press power of distress was inserted in grants of
this kind, and it was thence called a rent-charge, be-
cause the lands were charged with a distress. Rent-
seck, or barren rent, is in effect nothing more than a
rent for the recovery of which no power of distress
is given, either by rules of the common law or the
agreement of the parties: 1 Co. Lit. (Thomas' ed.)
star p. 443, in note, and 2 Black. (Sharswood's) 42,
and note Blackstone ranks all these rents as incor-
poreal hereditaments, and Coke, commenting on
Littleton's distinction between feoffments and
grants, says, here is implied a division of fees into
corporeal, as lands and tenements which lie in liv-
ery, comprehended in this word feoffment, and may
pass by livery with or without deed, and incorpor-
eal, which lie in grant, and cannot pass by livery
but by deed, as advowsons, commons, &c.: 2 Coke
Lit. (Thomas' ed.), star page 333. Rent belongs to
this category, and is implied by Lord Coke's “&c.,”
and is indeed the most perfect illustration of an in-
corporeal hereditament, for it issues directly out of
the thing corporate, without being any part of it.

But suppose the deed by which an incorporeal
hereditament was granted be lost or destroyed, must
the grantee lose his estate? Lord Chief Justice Eyre
answers this question in Bolton v. The Bishop of
Carlisle, 2 H. Black. 263, where he says, “In plead-
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ing a grant the allegation is that the party at such
time did grant, but if by accident the deed be lost,
there are authorities enough to show that other
proof may be admitted; the question in that case is
whether the parties did grant? To prove this, the
best evidence must be produced, which is the deed,
but if that be destroyed, other evidence may be re-
ceived to show that the thing was once granted.” So
in Reed v. Brookman, 3 T. R. 151, where a lost re-
lease of an annuity was pleaded without profert, the
King's Bench sustained the plea and overruled the
demurrer to it.

*4 These cases, and others cited in the argu-
ment to the same effect, assert nothing more than a
rule of evidence in very familiar practice with us,
that secondary evidence will be received where the
party shows it is out of his power, without any fault
of his, to produce the primary, but they establish no
exception to the general rule that incorporeal es-
tates must be evidenced by a grant. If the best evid-
ence of the grant cannot be had, the next best will
be received; but the result of the evidence must be
to establish the grant. Even when an easement is to
be sustained by prescription, or a right of way by
necessity, a grant is presumed from long enjoyment
of the easement, or from the necessity for the right
of way, and thus again the result of the evidence is
to establish the grant. So true is the maxim that in-
corporeal hereditaments lie only in grant.

But what is to be said to a party who is unable
to produce the original grant because he has himself
fraudulently altered it? Shall he or his alienee be
permitted to go into secondary evidence? When the
law has refused him all its forms of action on such
a mutilated instrument, will it allow him to take re-
dress into his own hands and levy a distress for
himself? This would be to reverse the maxim, in
odium spoliatoris, omnia præsumuntur. In accord-
ance with the maxim, we ought rather to presume
that he never had a grant, and therefore no estate
which carried with it the incidental right of distress.

It is apparent that this view of the case places
the plaintiff in error upon the Arrison deed just as

much as she stood upon it in her former action of
covenant, and it has been suggested, not in forget-
fulness that it is not the position chosen for her by
her counsel, but by way of showing that his main
proposition was too broadly stated for the case in
hand, and that, holding only an incorporeal heredit-
ament, he cannot get her case away from the deed.
It seems to me that her right of distress must be
judged by the deed, and that the deed is no more
available for this purpose than it was for the actions
of debt and covenant.

But now let the case be looked at from another
stand-point. By the common law, before the statute
of quia emptores (18 Edw. 1, c. 1, A. D. 1290), ac-
cording to the text of Littleton, “if a man made a
feoffment in fee simple, by deed or without deed,
yielding to him and his heirs a certain rent, this was
a rent-service, and for this he might distrain of
common right; and if there were no reservation of
any rent, nor of any service, yet the feoffee held of
the feoffor by the same service as the feoffor did
hold over of his lord next paramount.” Upon which
latter clause, beginning with the words “and if there
were no reservation,” Lord Coke's comment is,
“This is evident, and agreeth with our books that in
this case the law created the tenure,” and on the
words ““by deed or without deed,” he observes,
“for all rent-services may be reserved without deed;
and at the common law, if a man made a feoffment
in fee by parol, he might upon that feoffment re-
serve a rent to him and his heirs; because it was a
rent-service, and a tenure thereby created:” 1
Thomas' Co. Litt. star p. 444.

*5 Rent-service, then, was an essential element
of the feudal tenure. It did not depend on contract,
it resulted necessarily out of the grant of the feud.
The services which the vassal was bound to per-
form were indeed declared by the lord at the time of
the investiture in the presence of the other vassals:
1 Cruise's Digest 9, and were assented to of course
by the vassal; but as these were to a great extent un-
certain, they could not be specified, and were only
declared in a general way, as to attend on the lord
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in war, and on his courts in times of peace; to de-
fend his person, and aid him to pay his debts, &c.;
terms not agreed upon as between contracting
parties, but terms dictated by a superior to an inferi-
or. And by the old feudal law, the non-performance
of these services was not redressed by distress, but
by forfeiture of the feud. Baron Gilbert, in his ex-
cellent little work on the “Law of Replevins,” tells
us that the distress came from the civil law into the
common law, and that there appear no footsteps of
it in the feudal authors. He admits, however, that it
is immemorial in the common law, and was at first
as burthensome and grievous to tenants as the feud-
al forfeiture; for to the tenant there was no differ-
ence between the lord's seizing the land itself, or
stripping him of the whole produce and fruits of it
at his pleasure. But these oppressions ended with
the wars of the Barons, and towards the end of the
reign of Henry III. particular laws were made to
regulate the manner of distraining, and not to suffer
the lords to extend this remedy beyond the mischief
it was first introduced for, which was no more than
to empower the lord, by seizing the chattels, to ob-
lige the tenant to perform the feudal services: Gil-
bert's Law of Replevins, pp. 4-6. Fealty to him from
whom the lands were holden was the great charac-
teristic of feudal tenures; the services of fealty were
enforced by distress, and hence, although a feud
were granted absolutely, in fee simple, by livery of
seisin only, and without a word of reservation ex-
pressed, the lord had his right of distress for the
rent, which came to be the substitute of the feudal
services. That right depended not on contract, or the
terms of the feoffment, but was a condition of the
tenure. It is very clear that it would have been no
answer to a distress to tell the lord that he had lost,
or by his wrongful act avoided, the deed which ex-
pressed the reservation of his rent-service. The
reply would have been that the rent-service de-
pended on no formal reservation, but that it resulted
by inherent necessity out of the tenure, and that dis-
tress was its inseparable incident. This is the
ground on which the present case is attempted to be
supported. Let us proceed carefully in tracing the
principles of law that must determine whether it can

be placed on this ground.

The statute of quia emptores destroyed subin-
feudation in England. Saith Littleton (speaking of
the effect of the statute), “where a man upon a gift
in tail, or a lease for life, will reserve to himself a
rent-service, it behoveth that the reversion of the
lands and tenements be in the donor or lessor, for if
a man will make a feoffment in fee, or will give
lands in tail, the remainder over in fee simple,
without deed reserving to him a certain rent, this re-
version is void; for that no reversion remains in the
donor, and such tenant holds his lands immediately
of the lord of whom his donor held:” 1 Thomas'
Coke Litt. star p. 444. Such was the effect of the
statute.

*6 I find the best explication of this subject in
Comyn on Landlord and Tenant, p. 97, to the effect
following: “The statute quia emptores having abol-
ished all intermediate tenures, and the reversion of
every fee being by the feoffment divested out of the
feoffor, and transferred to the original lord of the
fee; the fealty and rent, as incident thereto, were
likewise transferred. The fealty was inseparably in-
cident to the reversion, and therefore never could
be lost to the ultimate lord. But the rent, though
generally incident to the reversion, might, at the
will of the feoffor, be so separated from it, and re-
served to the feoffor himself, provided such reser-
vation were by deed. But the fealty being now
severed from the rent, the remedy by distress,
which was only given in respect of the fealty, be-
came lost to the feoffor; and therefore such rent
stood precisely in the same situation as other rents
before the statute; and could only be distrained for
by being charged upon the land by a special clause
in the deed of reservation. When, therefore, a man
aliens all his estate, and leaves no reservation in
him, as if tenant in fee makes a feoffment, or tenant
for life alien his life estate, no rent can be reserved,
except it be by deed. On the other hand, a lease for
years not being an alienation of the freehold, but a
mere contract for a temporary enjoyment of the
land, a rent might well be reserved by parol upon
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such a contract.”

The effect of the statute, to state it more
briefly, was to take the rent-service out of the ten-
ure, upon subinfeudation, and to convert it into a
rent-charge, which must have a contract to support
it. Now it is apparent that any right of distress
which Arrison or his alienee, Mrs. Wallace, pos-
sessed, would in England be referred to the deed,
because the reversion was gone from them, and all
the essential qualities of the tenure went with the
reversion. But the statute of quia emptores was nev-
er in force in Pennsylvania, Ingersoll v. Sergeant, 1
Wh. 337, and therefore this rent-service is not con-
verted into a rent-charge. Can it exist then inde-
pendently of the deed? It certainly can, in the ab-
sence of the statute quia emptores, if our titles be
feudal; it as certainly cannot, if our titles be allodi-
al.

I see no way of solving this question, except by
determining whether our Pennsylvania titles are al-
lodial or feudal. It seems strange that so fundament-
al a question as this should be in doubt at this day,
but it has never had, so far as I know, a direct judi-
cial decision. In a valuable note by Judge
Sharswood to the opening passage of Blackstone's
Chapter on Modern English Tenures (2
Sharswood's Black. 77), it is said, “that though
there are some opinions that feudal tenures fell with
the Revolution, yet all agree that they existed be-
fore, and the better opinion appears to be that they
still exist.” In support of this statement, the feudal
principles that have entered into our conveyancing
are alluded to, and several cases are cited in which
the consequences and qualities of feudal tenures
have been recognised in our estates, although gen-
erally, in these very cases, it has been assumed that
our property is allodial. I venture to suggest that
much of the confusion of ideas that prevails on this
subject has come from our retaining, since the
American Revolution, the feudal nomenclature of
estates and tenures, as fee, freehold, heirs, feoff-
ment, and the like. This term “rent-service” is feud-
al language, as we have seen, and yet there is noth-

ing in the application of such terms to determine
the quality of the tenure; for Cruise tells us, 1 Di-
gest 7, that the circumstance of annexing a condi-
tion of military service to a grant of lands does not
imply that they are held by a feudal tenure; for the
possessors of allodial property, who were called in
France liberi homines, were bound to the perform-
ance of military service. He defines a feud as a tract
of land held by a voluntary and gratuitous donation,
on condition of fidelity and certain services, and al-
lodial lands as those whereof the owner had the
dominium directum et verum, the complete and ab-
solute property, free from all services to any partic-
ular lord. And yet the accident of services being an-
nexed to an allodial grant, did not make it feudal,
which shows that the genuine distinction consisted
in fealty, and not in services. Fealty, says Christian,
in his note to 2 Black. 46, quoting Wright's Law of
Tenures 35: “Fealty, the essential feudal bond, is so
necessary to the very notion of a feud, that it is a
downright contradiction to suppose the most im-
proper feud to subsist without it; but the other prop-
erties or obligations of an original feud may be
qualified or varied by the tenor or express terms of
the feudal donation.”

*7 Our question, then, narrows itself down to
this: is fealty any part of our land tenures? What
Pennsylvanian ever obtained his lands by “openly
and humbly kneeling before his lord, being ungirt,
uncovered, and holding up his hands both together
between those of the lord, who sat before him, and
there professing that he did become his man from
that day forth, for life and limb, and earthly honour,
and then receiving a kiss from his lord?” This was
the oath of fealty which was, according to Sir Mar-
tin Wright, the essential feudal bond so necessary
to the very notion of a feud.

I grant that the charter to Penn was in free and
common socage, to which feudal tenures had at that
time been reduced in England, and that the oath of
fealty belonged to socage tenures as much as to ori-
ginal feuds, and was expressly recognised in the
charter. But then came the Revolution, which threw
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off the dominion of the mother country, and estab-
lished the independent sovereignty of the state, and
on the 27th day of November 1779 (1 Smith's Laws
480), an act was passed for vesting the estates of
the late proprietaries of Pennsylvania in the Com-
monwealth. This act, after reciting in four sections
the rights and duties of a sovereign state, proceeded
in sec. 5 to transfer to the Commonwealth every es-
tate, right, title, interest, property, claim, and de-
mand of the proprietaries, as fully as they held them
on the 4th day of July 1776, and all royalties, fran-
chises, and lordships, granted in the Charter of
King Charles the Second, were vested in the state.
The manors and lands which had been surveyed for
the proprietaries were excepted, and a pecuniary
compensation to them was provided. Another Act
of 9th of April 1781, 2 Smith 532, provided for
opening the land office and granting lands to pur-
chasers; and, says the 11th section, “all and every
the land or lands granted in pursuance of this act
shall be free and clear of all reservations and re-
strictions as to mines, royalties, quit-rents, or other-
wise, so that the owners thereof respectively shall
be entitled to hold the same in absolute and uncon-
ditional property, to all intents and purposes what-
soever, and to all and all manner of profits, priv-
ileges, and advantages belonging to or accruing
from the same, and that clear and exonerated from
any charge or encumbrance whatever, excepting the
debts of the said owner, and excepting and re-
serving only the fifth part of all gold and silver ore
for the use of the Commonwealth, to be delivered at
the pit's mouth, clear of all charges.”

If it should be suggested that these acts were
inapplicable to the city of Philadelphia, because it
had been laid out by the proprietaries before the
opening of the land office by the state, I would
refer to Judge Gibson's observations in Hubley v.
Vanhorn, 7 S. & R. 184, where he says, to have
suffered the Penn family to retain those rights
which they held strictly in their proprietary charac-
ter, would have been inconsistent with the complete
political independence of the state. The province
was a fief held immediately from the Crown, and

the Revolution would have operated very ineffi-
ciently towards complete emancipation, if the feud-
al relation had been suffered to remain. It was
therefore necessary to extinguish all foreign interest
in the soil, as well as foreign jurisdiction in the
matter of government.

*8 We are then to regard the Revolution and
these Acts of Assembly as emancipating every acre
of the soil of Pennsylvania from the grand charac-
teristic of the feudal system. Even as to the lands
held by the proprietaries themselves, they held
them as other citizens held, under the Common-
wealth, and that by a title purely allodial. All our
lands are held mediately or immediately of the
state, but by titles purged of all the rubbish of the
dark ages, excepting only the feudal names of
things not any longer feudal.

Escheat, which was one of the incidents of
feudal tenures, is sometimes mentioned as marking
the feudal origin of our titles, and the allegiance
which we owe to the state is also often spoken of as
fealty. Escheat, with us, depends on positive stat-
ute, which makes the state the heir of property on
defect of known kindred of the decedent. Nothing
about it but the name is feudal, and this is another
instance in which a word applied in a sense differ-
ent from its original meaning, suggests ideas which
have been exploded. As to allegiance, it is indeed
due from every citizen to the state, but it is a polit-
ical obligation, and is as binding on him who en-
joys the protection of the Commonwealth, without
owning a foot of soil, as on him who counts his
acres by hundreds and thousands. So also it is due
to the Federal Government, through which none of
our titles have been derived. The truth is, that this
obligation, which is reciprocal to the right of pro-
tection, results out of the political relations between
the government and the citizen, and bears no rela-
tion whatever to his land titles any more than to his
personal property.

Under the Acts of Assembly I have alluded to,
the state became the proprietor of all lands, but in-
stead of giving them like a feudal lord to an en-
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slaved tenantry, she has sold them for the best price
she could get, and conferred on the purchaser the
same absolute estate she held herself, except the
fifth of gold and silver, and six acres in the hundred
for roads, and these have been reserved, as
everything else has been granted, by contract. Her
patents all acknowledge a pecuniary consideration,
and they stipulate for no fealty, no escheat, rent-
service, or other feudal incident. I conclude, there-
fore, that the state is lord paramount as to no man's
land. When any of it is wanted for public purposes,
the state, in virtue of her political sovereignty, takes
it, but she compels herself, or those who claim un-
der her, to make full compensation to the owner.

Now, if the state was not paramount lord of the
lots which Arrison possessed, how could he become
the lord of his grantee? How could he receive any-
thing out of those lots, against his absolute deed in
fee simple, except by an express reservation? To do
so, he must ignore the American Revolution, and
all our legislation about lands, and place himself
back upon the common law, as it stood in the thir-
teenth century, before the statute of quia emptores
was passed. But if he is not permitted to do all this,
then he must show a deed for what he claims, and
this brings us back to the first conclusion, that the
present right of distress depends on a deed no less
than the previous actions at law.

*9 There is in the English reports a long line of
cases terminating in Ward v. Lumley, decided in
the Exchequer in 1860, and reported in 5 Hurlstone,
Young & Gordon, wherein it was held that cancel-
ling a lease by mutual consent of both parties, does
not destroy the estate vested in the lessee, and the
lessor may therefore maintain an action of debt on
the demise for the recovery of the rent, a case
which is a fair type of its class, and which it is said
rules the present case in favour of the plaintiff in
error.

An obvious distinction betwixt that case and
the present is the absence of all fraudulent intent in
the destruction of the lease; but not to insist on this,
let me say that all cases of that sort proceed on the

ground that the lease leaves a reversion in the
lessor, in virtue of which he may sue for rent. That
this is the ground of recovery in such instances, is
shown by the cases in which it has been held that a
lessor cannot bring an action of covenant, after he
has assigned the reversion for any breach sub-
sequent to the assignment, but the action can only
be brought by the assignee of the reversion. Con-
sequently if the assignee of the reversion sue the as-
signee of the term, or the assignee of the term sue
the lessor, the action is local, and must be brought
in the county where the land lies: Thursby v. Plant,
1 Saund. Rep. 241, and notes.

Now, whoever will turn back and read the ex-
tract I made from Comyn, will see that the statute
quia emptores did not affect leases of chattel in-
terests, but only feoffments by mesne lords. Subin-
feudation was what the statute destroyed, and it
destroyed it by vesting the reversion in the ultimate
signory. But in leases for years, the reversion re-
mains in the lessor, and goes by assignment to his
assignee, and carries with it the right of action. The
reason, therefore, why this class of cases does not
embrace this case, is that here was a conveyance in
fee simple of an allodial estate, without any rever-
sion remaining in the grantor, and therefore all his
remedies for rent rest on his contract. If the estate
were feudal the absence of the statute would lead to
a different conclusion; but with great deference to
all counter opinions, I hold that the estate was
strictly allodial, and that Arrison retained only what
was expressed in the deed.

If the question were up for the first time, we
might perhaps doubt whether the alteration made by
Arrison was fatal to Mrs. Wallace's rights; but we
consider ourselves concluded on that question by
the previous decisions, and have not therefore dis-
cussed it. Taking the doctrine of those cases, the
only question left has seemed to us to be, whether
Mrs. Wallace had any remedy by virtue of the es-
tate that is in her, and independently of the deed;
and all we have said must be understood as apply-
ing to that question.
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We have not thought it worth while to consider
the case in connection with the Statute of Frauds
and Perjuries, for if that statute should be found to
be applicable, it would only bring us to the conclu-
sion which we reach without it.

*10 The judgment is affirmed.

Pa. 1863.
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