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I. INTRODUCTION
  The American Southwest [FN1] is changing. Growing population [FN2] and accelerated resource exploitation [FN3] are putting unprecedented pressure on its environment. As the pressures from development escalate, government is using a variety of legal tools to preserve important environmental resources and public values.
A. The Public Trust Doctrine
  One of these tools is the ancient common-law doctrine *1365 of the "public trust." The public trust doctrine has venerable roots in both civil and common law. [FN4] Under the doctrine in its traditional American form, tidelands and those lands that are submerged by navigable bodies of water are open for public uses such as fishing, commerce, and navigation, and are held by the state government in trust for the people of the state. [FN5] This doctrine allows the courts to intervene in governmental or private affairs to protect the public interest in these lands. [FN6] In 1892, the United States Supreme Court recognized and applied the public trust doctrine in Illinois Central Railroad v. Illinois. [FN7] In that case, the Court held that the sale to the railroad of one square mile of submerged land adjacent to the Chicago waterfront was beyond the power of the Illinois legislature because the state's power to sell submerged lands was limited by its duties as trustee to the people of Illinois under the public trust doctrine. [FN8] In the years since Illinois Central, courts in many states--most prominently Massachusetts, Wisconsin, and California--have employed and expanded the public trust doctrine. [FN9]
  Public trust principles have been applied to both public *1366 and private lands. One of the most notable applications of the doctrine to private lands is the California public trust easement doctrine, under which tidelands and other submerged lands owned by private parties are subject to a public right of use.  [FN10] First devised in 1913 in People ex rel. Webb v. California Fish Co.,  [FN11] the California public trust easement was originally a compromise solution to a late nineteenth-century conflict between the California courts-- which wished to keep all submerged lands in the hands of the state and subject to the public trust--and property holders, who had received title to tidelands from the California legislature. [FN12]
  Originally, the protection of the public trust was limited to three traditional uses: fishing, commerce, and navigation. [FN13] In 1971, however, the California Supreme Court expanded the scope of the doctrine to include any and all qualities of the subject lands in which the public might have an interest. In Marks v. Whitney, [FN14] the court stated: 
    The public uses to which tidelands are subject are sufficiently flexible to encompass changing public needs. In administering the [public] trust the state is not burdened with an outmoded classification favoring one mode of utilization over another . . . . There is a growing public recognition that one of the most important public uses of the tidelands--a use encompassed within the tidelands *1367 trust--is the preservation of those lands in their natural state, so that they may serve as ecological units for scientific study, as open space, and as environments which provide food and habitat for birds and marine life, and which favorably affect the scenery and climate of the area. [FN15]
This expansion made the public trust doctrine both an important tool for environmentally concerned courts and legislators and a potential threat to private owners of tidelands and submerged lands, who felt that the expanded public trust doctrine leaves them with only a "naked fee" [FN16]--title to land without the rights that title customarily encompasses.
  As Marks v. Whitney in 1971 expanded the values protected by the public trust doctrine, so National Audubon Society v. Superior Court [FN17] in 1983 expanded the doctrine's reach. In National Audubon Society, the California Supreme Court held that the public trust doctrine might be applied to activities that affect bodies of water subject to the public trust. [FN18] Specifically, the court held that the public trust could be applied to alter the City of Los Angeles's appropriative water rights in the nonnavigable tributaries to Mono Lake. [FN19] Los Angeles had been granted permits to appropriate the Mono Basin water, but the City's appropriations had reduced the level of the lake, thereby affecting a navigable body of water subject to the public trust.
  National Audubon Society v. Superior Court greatly magnified the potential of the public trust doctrine both as a tool for environmentalists and as a threat to property owners. *1368 First, the California Supreme Court added an enormous group of defendants, the owners of appropriative water rights,  [FN20] to those traditionally subject to the public trust, the owners of tidelands and submerged lands. By doing this, the court effectively incorporated the public trust and its broadly drawn protected values into almost every aspect of California water law. [FN21] Second, the court's reasoning leaves open the possibility that the trust doctrine may be applied outside the realm of water law. The National Audubon Society court based its extension of the public trust on a cause and effect relationship: Los Angeles's water appropriations are subject to the trust because they affect the trust values in Mono Lake. By the same token, any activity that directly creates environmental effects detrimental to a body of water traditionally subject to the public trust might itself be subject *1369 to the public trust.  [FN22]
B. The Public Trust and Spanish and Mexican Land Grants
  A little more than one year after the California Supreme Court expanded the reach of the public trust doctrine to water rights in National Audubon Society, the United States Supreme Court created a potent defense to the doctrine for many property owners in the Southwest. In April of 1984, the Court in Summa Corp. v. California ex rel. State Land Commission [FN23] overturned a California Supreme Court decision, City of Los Angeles v. Venice Peninsula Properties. [FN24] The Court held that the state of California could not assert its public trust easement against tidelands held through title descended from Spanish or Mexican governments granted before the United States invasion of the Southwest in 1846, [FN25] protected by the Treaty of Guadalupe- Hidalgo of 1848, [FN26] and confirmed by the United States government.  [FN27] *1370 On the facts of the case, the Supreme Court barred California's assertion of the public trust doctrine because California had failed to make this claim before the commission established by Congress in the California Land Claims Act of 1851. [FN28] The ruling, however, has broad implications.
  Property generally, and land title in particular, is commonly conceived of as "a bundle of rights and immunities the owner can invoke by virtue of his ownership." [FN29] By holding grant lands immune from the public trust easement, the Supreme Court implicitly added new rights to the bundle of legal relations that is Spanish or Mexican grant title, [FN30] rights not included in title descended from the United States *1371 government. [FN31] Titleholders whose rights are descended from the United States Government are subject to California's public trust easement. [FN32] By implying the existence of these rights without defining them, the Court questioned the application of all forms of the public trust to lands held through title descended from Spain or Mexico. Because these lands comprise a substantial portion of the most valuable land in the Southwest, [FN33] and given the open-ended expansion *1372 of the public trust doctrine in National Audubon Society, this implication in the Summa Corp. holding will have far-reaching consequences.
  Summa Corp. expanded and redefined the rights included in land grant title.   [FN34] The language of the Summa Corp. opinion makes clear that the United States will protect granted lands against the assertion of "right s  of permanent occupancy." [FN35] However, because the facts of Summa Corp. involved no more than an attempt to dredge and improve a tidal lagoon,  [FN36] the Court interpreted "right of permanent occupancy" quite broadly. Predicting which assertions of state power will qualify as "right s  of permanent occupancy" under this standard is difficult. In National Audubon Society, the California Supreme Court expanded the public trust doctrine by holding that the doctrine could be applied to activities affecting the public interest in navigable bodies of water. [FN37]
  It seems unlikely that these two legal developments, as they stand now, will coexist peacefully. Under their combined sway, activities carried out on granted lands that affect navigable waters may be subject to the public trust doctrine, and assertions of the public trust doctrine against granted lands may be deemed rights of "permanent occupancy" and, therefore, violations of the United States pledge in the Treaty of Guadalupe-Hidalgo, as interpreted by the Summa Corp. Court. Conceivably, any ecosystem that includes both a navigable body of water subject to the public trust and a parcel of privately owned land descended from a Spanish or Mexican land grant creates a potential conflict. Under National Audubon Society, the state has a legitimate public trust interest in the part of the ecosystem on the privately-owned land. This interest may give the state the power to regulate the owner's use of his land to mitigate the effect of that use on the navigable body of water. On the other hand, under *1373 Summa Corp., the owner has a special, but undefined, right to be free from public trust intrusions. Summa Corp. was the first convergence of the public trust doctrine and the protected interest of Spanish and Mexican land grant titleholders. It is not likely to be the last.
C. Defining the Property Interest Protected by the Treaty of Guadulupe-Hidalgo
  One positive step that courts might take toward limiting the confusion which will be generated by the almost inevitable collision between the undefined private immunity appended to Spanish and Mexican land grant title by Summa Corp. and the undefined public right created by National Audubon Society, is defining exactly what property interest is protected by the United States pledge in Article VIII of the Treaty of Guadalupe-Hidalgo. In other words, courts can determine which relations in the bundle of legal rights and immunities embodied in a grant title are protected by the treaty obligation. Defining the interest protected by the treaty pledge would create one overarching principle for future land grant/public trust adjudication without limiting the ability of courts to take into account the particular circumstances of any specific dispute. [FN38] Defining the protected interest would also give potential litigants, grant holders or champions of the public trust, guidelines for determining which actions or circumstances might be deemed violations of the "international obligation" embodied in the Treaty of Guadalupe-Hidalgo and, therefore, limit the diversity and perhaps the quantity of future litigation.
  But how might a court go about defining this property interest? Any "new" definition of the protected interest should incorporate what has happened during the 138 years that have passed since the creation of the treaty obligation. The definition should be, to the degree possible, a clarification of the recognized law concerning Spanish and Mexican land grants. A definition based on what has gone before would be least likely to upset the expectations of the millions of southwestern landholders who hold title descended from Spanish and Mexican grants.
  Unfortunately, the laws of Mexico in force at the time of *1374 the United States invasion in 1846 offer no basis for defining the protected interest. While often considered by courts adjudicating land grant questions, the provisions of these laws were regularly distorted or ignored. [FN39] Revitalizing them now to define the interest protected by the Treaty of Guadalupe-Hidalgo would call into question a number of long-recognized sources of title confirmed by the United States under erroneous interpretations of Mexican law. [FN40]
  Prior adjudication under the three confirmation processes instituted by the United States government to carry out the pledge embodied in Article VIII also offers little aid in defining the protected interest. Courts confronted with land grant disputes have drawn freely on Mexican law, [FN41] the "law of nations," [FN42] and previous land grant adjudication, but they have never advanced anything remotely resembling a consistent definition of the property interest protected by the treaty. Although certain groups of cases adjudicated under one of the three confirmation processes do possess a certain internal consistency [FN43] that might serve as a basis for defining a protected interest, elevating these cases above others decided under the same international obligation would challenge the legitimacy of those cases that had been decided under contrary principles.
  Fortunately, the language of the treaty itself suggests a simple, workable basis for defining the protected interest. Article VIII requires that the property rights of Mexicans be "inviolably respected" [FN44] and that property owners "shall enjoy . . . guranties  sic  equally ample as if the same  property  belonged to citizens of the United States." [FN45] Inviolability and equal treatment are the treaty's two major themes regarding property. While inviolability is too ambiguous to help define the protected interest, equal treatment provides the basis for a definition.
  *1375 Defining the property interest protected by the Treaty of Guadalupe- Hidalgo as a right to equal treatment would offend neither the terms of the treaty nor the decisions of the United States Supreme Court regarding Spanish and Mexican land grants, with the single exception of Summa Corp. v. California ex rel. State Lands Commission. [FN46] While Court decisions before Summa Corp. developed justifications for protecting title rights independent of any concept of equal treatment, [FN47] only Summa Corp. extended protection beyond what equal treatment would require or allow. [FN48]
II. THE SPANISH AND MEXICAN LAW
  One logical approach to defining the property interest protected by the Treaty of Guadalupe-Hidalgo is to identify the property interests that preexisted the treaty--the Mexican interests that the United States pledged to protect. Prior to the United States invasion of 1846, the law of colonial New Spain, [FN49] augmented by the various Mexican colonization acts and proclamations, [FN50] governed the lands of the American Southwest. Some of the provisions of the Mexican law are still in force in the southwestern states today. [FN51] Additionally, *1376 it is a basic precept of international law that upon the succession of sovereigns the law of the former sovereign remains in effect. [FN52] Therefore, it is reasonable to draw upon Spanish and Mexican law to define the rights associated with Spanish and Mexican land grants. In the years immediately following the conquest, however, United States courts ignored the rights and limitations the Mexican law imposed on pre-1846 land grants. [FN53] This departure, made in part out of ignorance [FN54] and in part for practical reasons, [FN55] led to the confirmation of many grants that would not have been valid under the laws by which they were made.  [FN56] These discrepancies between the Mexican law as promulgated and the common law of land grants developed by the United States courts renders Spanish and Mexican law a bad choice as a *1377 basis for defining the property interest protected by the Treaty of Guadalupe-Hidalgo.
  The Mexican law of August 18, 1824 and the Regulations for the Colonization of the Territories promulgated on November 21, 1828, were among the most significant pieces of colonization legislation concerning the granting of land. [FN57] The law of 1824 prohibited the granting of land within twenty leagues of a foreign country or within ten leagues of the sea [FN58] and the granting of more than eleven square leagues to any one individual.  [FN59] The regulations of 1828 temporarily prohibited the colonization of lands controlled by religious missions. [FN60]
  The first southwestern land grant cases to reach the United States Supreme Court arose under the provisions of the California Land Settlement Act of 1851. [FN61] The Act specified that the determination of the validity of land claims "shall be governed by . . . the laws, usages and customs of *1378 the government from which the claim is derived . . . ." [FN62] The Court, however, in its first opinions on the subject, declared that the conditions placed on most land grants by the Mexican government were "subsequent conditions" [FN63] and did not require the forfeiture of granted lands if not met by the grantees or their assigns. [FN64] These holdings allowed the *1379 Court to ignore the considerable body of Mexican law, including the provisions in the law of 1824 limiting the amount of grantable land [FN65] and the location and nature of grantable land, [FN66] as well as other restrictions on the alienation of granted lands. [FN67] Justice Daniel, dissenting in Arguello *1380 v. United States, [FN68] disagreed vehemently with this disregard for the Spanish and Mexican law of land grants: 
    The decisions in all the cases above enumerated have, according to my apprehension, been made in violation of the acknowledged laws and authority of that government which should have controlled those decisions and the subjects to which they relate; are subversive alike of justice and of the rights and the policy of the United States in the distribution and seating of the public lands, and of the welfare of the people of California by inciting and pampering a corrupt and grasping spirit of speculation and monopoly . . . . [FN69]
Whatever corrupt spirit the Court's decisions might have incited or pampered, the Court's position regarding conditions on land grants did not prevent it from using Mexican law to invalidate grants in some cases. [FN70]
  The United States Supreme Court has not directly rejected Mexican law regarding land grants, except in cases involving direct congressional confirmation. [FN71] Yet, because of these early departures, using Mexican law to define the property interest protected by the Treaty of Guadalupe- Hidalgo would challenge the validity of a number of long-recognized sources of title, which, though confirmed by the United States government, are invalid under Spanish and *1381 Mexican law. [FN72]
III. THE PROCESSES INSTITUTED BY THE UNITED STATES GOVERNMENT TO CONFIRM THE
LAND GRANTS PROTECTED BY THE TREATY OF GUADALUPE-HIDALGO
  Because United States adjudication regarding Spanish and Mexican land grants makes it unwise to use Mexicanlaw as a basis for defining the property interest protected by the Treaty of Guadalupe-Hidalgo, the next logical inquiry is whether that adjudication--the case law generated under the confirmation processes used by the United States to identify and protect Spanish and Mexican land grants--provides a basis for defining the protected interest. Consistency is a prerequisite for using adjudication as a basis for defining the protected interest. Only a consistent common law of grants can provide the broad principles required for an overarching definition of the interest protected by the treaty. Unfortunately, the case law is inconsistent in its treatment of both claims confirmed under the various processes and unconfirmed property rights subsequently asserted against confirmed claims.
A. The Confirmation Processes
  Following the conquest of the Southwest by the United States, the federal government employed three methods of ascertaining the validity and extent of private land claims in the newly acquired territory: through the California land commission, congressional confirmation, and the Court of Private Land Claims.
*1382 1. The California Land Commission
  In California, where land title problems first arose after the large immigration inspired by the discovery of gold, the Land Confirmation Act of March 3, 1851 [FN73] established a three-man commission to determine the validity of land claims "by virtue of any right or title derived from the Spanish or Mexican government." [FN74] Once land claims had been confirmed by the commission, or through the appeal to the federal courts provided by the Act, [FN75] the land was "accurately surveyed" and the commission issued a patent to the claimant. [FN76]
  *1383 Lands the "claims to which have been finally rejected by the commission . . . or which shall be finally decided to be invalid by the district or Supreme Court and all lands the claims to which shall not have been presented to said commissioners" during the tenure of the commission were to be "deemed, held, and considered as part of the public domain of the United States." [FN77]
  The Board of Land Commissioners, as the 1851 Act Commission was called, sat in San Francisco for five years, beginning in January, 1852. [FN78] During that period, the Commission considered the validity of 813 claims [FN79] and confirmed 553, [FN80] thereby conveying a total of approximately 8,850,000 acres. [FN81]
2. Congressional Confirmation in the New Mexico Territory
  In the New Mexico Territory, which at the time included almost all the territory of the Southwest outside California, [FN82] Congress established an entirely different process. The Act of July 22, 1854, establishing the offices of Surveyor-General of New Mexico, Kansas, and Nebraska to grant donations to actual settlers therein, and for other purposes [FN83] placed the primary responsibility for ascertaining "the origin, nature, character and extent of all claims to lands under the laws, usages and customs of Spain and Mexico" in the hands of the territorial surveyor-general. [FN84] Once the surveyor-general *1384 had ascertained the claims to his satisfaction, he recommended them to Congress for confirmation. Congress would then confirm the grant or a number of grants in a single act. [FN85] Again, once the claim was confirmed, a patent was issued to the claimant. [FN86] Between 1858 and 1879, Congress passed eight acts confirming sixty-four claims, [FN87] thereby conveying a total of approximately 9,500,000 acres. [FN88]
3. The Court of Private Land Claims
  In 1891, as a result of the expanding population of the Southwest and the consequent expansion of land claims problems, [FN89] Congress replaced the cumbersome congressional confirmation process with the Court of Private Land Claims. [FN90] The court, much like the California land commission established under the Act of 1851, [FN91] became responsible for ascertaining and confirming land claims. The jurisdiction of this court, however, was more limited than had been the jurisdiction of the California commission. Unlike the commission, the court was limited to confirming title "by virtue of any Spanish or Mexican grant, concession, warrant or survey as the United States are bound to recognize and confirm by virtue of the treaties of cession of said country by Mexico . . . which . . . have not been confirmed by act of Congress . . . and which are not already complete and perfect."  [FN92] The Act establishing the court also provided a right *1385 of direct appeal to the United States Supreme Court and declared that "on any such appeal the Supreme Court shall retry the cause, as well the issue of fact as of law." [FN93]
  Congress, perhaps aware of earlier Supreme Court rulings declaring conditions on Mexican grants "subsequent conditions," [FN94] provided in the Act establishing the Court of Private Land Claims that "no concession . . . made upon any condition or requirement, either antecedent or subsequent, shall be admitted or confirmed unless it shall appear that every such condition and requirement was performed . . . ." [FN95]
  In place of the ambiguous language of the California Act of 1851, declaring invalid and unasserted claims "deemed, held and considered part of the public domain . . ." [FN96] the Act of 1891 provided "that all claims . . . which are by the provisions of this act authorized to be prosecuted shall at the end of two years . . . if no petition . . . shall have been filed as hereinbefore provided, be deemed and taken in all courts and elsewhere to be abandoned and shall be forever barred." [FN97] Between 1891 and 1904, the five-man court disposed of 289 cases involving 250 grants and 35,491,020 acres of land.  [FN98]
*1386 B. The Inconsistent Effects of the Confirmation Processes on the Confirmed Grant Title
  The careful limitation of the power delegated by Congress to the Court of Private Land Claims was, in part, a response to what Congress considered the unsatisfactory results of the two earlier confirmation processes: the California commission and direct congressional confirmation. [FN99] The language of the Act of 1891 was well designed to forestall the departures from Spanish and Mexican law that had characterized courts' treatment of claims asserted under the earlier confirmation processes. The Act of 1891 also greatly increased the importance of the Spanish and Mexican law in the interpretation of Spanish and Mexican grants.
  *1387 One of the unanticipated effects of the limitations imposed by the Court of Private Land Claims was that similar grants made under the same Mexican laws were treated quite differently by United States courts using different confirmation processes.
  Two examples illustrate how the confirmation processes employed before the Court of Private Land Claims led to confusing and inconsistent results. First, under Spanish and Mexican law, land grants did not include mineral rights. [FN100] These rights were reserved by the government. This aspect of land grant title was recognized by the California Supreme Court in Hicks v. Bell. [FN101] The Hicks ruling, however, had problematic practical consequences in the California of the 1850's, it set prospectors loose on private lands in search of gold that had been declared part of the public domain. [FN102] To stem this flood of prospectors, the California Supreme Court overruled Hicks v. Bell [FN103] and held in Moore v. Smaw & Fremont v. Flower [FN104] that, while the original land grants might not have included mineral rights, mineral rights had been added to grant title by the federal patenting process under the California Land Claims Act of 1851. [FN105]
  Second, under the Mexican colonization laws in effect when the vast majority of land grants were made, no grant could include more than eleven square leagues per grantee. [FN106] In Tameling v. United States Freehold & Emigration *1388 Co., [FN107] the United States Supreme Court upheld a grant in New Mexico and Colorado for many times that amount of land. [FN108] The original grant had been confirmed by an act of Congress [FN109] as prescribed by the confirmation process set forth in the Act of July 22, 1854.  [FN110] The Court in Tameling held that congressional confirmations were in effect de novo grants and not open to judicial review. [FN111]
  Under the Court of Private Land Claims, the era of loose interpretation came to an end. Mexican law became the paramount consideration in the validation of land grants. [FN112] Matthew G. Reynolds, the United States attorney for the court, went so far as to publish a new compilation of the applicable Spanish and Mexican laws. [FN113] In fact, the court's readings of the equitable powers delegated to it by Congress was so narrow that it refused to validate grants which, though they would have been recognized by the Mexican law as valid before 1846, did not adhere to the technical regulations of that law.  [FN114]
  Proceedings under the Court of Private Land Claims exacerbated the already pronounced inconsistency in the treatment of Spanish and Mexican land grants protected by the Treaty of Guadalupe-Hidalgo. [FN115] Despite its treaty *1389 pledge, [FN116] the willingness of the United States to recognize and protect the rights associated with grant title depended as much on when and where the grant was asserted as it did on the validity of the grant or the expectations of the grantee.
C. The Inconsistent Effects of the Confirmation Processes on Claims Subsequently Asserted Against Confirmed Grants
  The three confirmation processes described above [FN117] had equally uneven effects on claims descended from the Spanish or Mexican government that were not asserted under any of the confirmation processes but were subsequently asserted against lands held by title confirmed through one of the processes.
  Congressional acts providing for each of the three confirmation processes contain language intended to limit the effect of confirmation to claimants who asserted the rights or title and to the United States government. Congress invariably specified that the rights of "third persons" should remain unaltered. [FN118] Courts, however, interpreted this language differently, depending on whether the language was contained in the California Land Claims Act of 1851, in the acts of congressional confirmation, or in the Act of 1891, which established the Court of Private Land Claims.
  The specific acts of Congress passed to confirm individual southwestern land grants, before the establishment of the Court of Private Land Claims, all provided in essence that "confirmation shall only be construed as a relinquishment of all title and claim of the United States . . . and shall not affect any adverse valid rights should such exist." [FN119] *1390 Although it has held that congressional confirmations are not open to judicial review, [FN120] the Supreme Court has also recognized that a congressionally confirmed grant could still be defeated in court by establishing that the land had been granted to another by the Mexican government before the confirmed and challenged grant had been made. [FN121] Subsequent court decisions have supported this judicial pronouncement.  [FN122]
  The Act of March 3, 1891, establishing the Court of Private Land Claims, declared that "no confirmation of claims or titles . . . shall have any effect other or further than as a release of all claims of title by the United States and no private right of any person as between himself and other claimants shall be in any manner affected thereby. [FN123] Courts have respected this congressional declaration, and confirmations of title by the Court of Private Land Claims have not affected the rights of other claimants, third parties, to the same land. [FN124] Confirmations by the court have been treated *1391 as strict confirmations of preexisting title. [FN125] As with congressionally confirmed grants, confirmed title may be defeated by establishing the existence of a previous claim to the same land that was fully valid under preexisting Mexican law. [FN126]
  In cases of congressional confirmation or confirmation through the Court of Private Land Claims, courts have preserved the rights of third persons,  [FN127] but confirmation under the California Land Claims Act of 1851 effectively destroyed any rights to the land that might have been held by third persons. [FN128] The Act of March 3, 1851, [FN129] under which California land claims were confirmed, contains language stating that confirmations would be "'conclusive between the United States and the . . . claimants only and would  not affect the interests of third persons." [FN130] Notwithstanding this provision, the 1851 Act confirmations were soon transformed *1392 into guarantees of legal title. [FN131]
  In 1866, in Townsend v. Greeley, [FN132] the United States Supreme Court held that confirmation did not affect "equitable" interests. [FN133] In 1889, however, the Court, in Botiller v. Dominguez, [FN134] overruled more than twenty years of California state land law [FN135] and held that land claims which had not *1393 been presented to the 1851 Act commission, whether perfect or not, were barred from subsequent assertion. The Botiller holding contradicted both the legislative intent of the Act of 1851 in general  [FN136] and the language of the Act's "third persons" provision in particular. [FN137] The Court used *1394 an erroneous conclusion--that Congress intended to bar the subsequent assertion of all claims not presented before the 1851 Act commission--to override the United States' pledge to protect property rights [FN138] embodied in Article VIII of the Treaty of Guadalupe-Hidalgo. [FN139] In fact, the senatorial debates regarding the Act of March 3, 1851 show that Congress did not intend to abrogate its treaty pledge by depriving those with good title descended from the Spanish or Mexican government of their lands. [FN140] By barring subsequent assertion of all claims not presented to the 1851 Act commission, the Supreme Court transformed the confirmations issued by that commission into virtual guarantees of clear title. [FN141]
  *1395 In short, the uneven treatment afforded Spanish and Mexican land grants in the three confirmation processes, [FN142] and the equally uneven treatment afforded Spanish and Mexican claims that were not asserted through the confirmation processes, [FN143] demonstrate the absence of any unifying principle in southwestern land claims adjudication. During this inconsistent history of adjudication under the confirmation processes, the pledge of the United States to protect property rights embodied in Article VIII of the Treaty of Guadalupe-Hidalgo [FN144] has been subject to radically different interpretations. Therefore, the claim confirmation and adjudication discussed above [FN145] offer no basis for defining the property interest protected by that pledge.
IV. THE LANGUAGE OF ARTICLE VIII OF THE TREATY OF GUADALUPE-HIDALGO AND THE
PROPOSED EQUAL TREATMENT PRINCIPLE
  The uneven treatment and capricious results [FN146] perpetrated through the confirmation processes and subsequent adjudication of Spanish and Mexican land claims [FN147] are now *1396 beyond repair. The wronged parties are long since dead and any ill-gotten fortunes have been dissipated.
  Yet, there are still benefits to be derived from establishing a consistent definition of the property interest protected by the Treaty of Guadalupe- Hidalgo. [FN148] Defining the protected interest would give courts a starting point for considering the assertion of sovereign and individual rights against lands held through grant title and the water rights associated with these lands. As development pressure and environmental concerns increase,  [FN149] state regulation of land use also is bound to increase. Already, states are using old doctrines, such as the public trust, [FN150] in new ways. [FN151] In the near future, courts will be presented with land grant issues not presented or determined in earlier case law. [FN152] Summa Corp. v. California ex rel. State Lands Commission [FN153] and National Audubon Society v. Superior Court [FN154] demonstrate how the transformation of long-established public and private rights can create new legal issues. When these issues arise, a consistent notion of the protected interest would be an invaluable tool in forging new land use doctrines for the Southwest.
  One workable basis for defining the property interest protected by the Treaty of Guadalupe-Hidalgo can be found in the language of the treaty itself, language recognized by the United States Supreme Court as the paramount law regarding the treatment of Spanish and Mexican land grants. [FN155] The relevant language appears in the first and *1397 third paragraphs of Article VIII. The first paragraph pledges that: 
    Mexicans now established in territories previously belonging to exico, and which remain for the future within the limits of the United States, as defined by the present treaty, shall be free to continue where they now reside, or to remove at any time to the Mexican Republic, retaining the property which they possess in the said territories, or disposing thereof and removing the proceeds wherever they please . . . .
The third paragraph continues: 
    In the said territories property of every kind, now belonging to Mexicans not established there, shall be inviolably respected. The present owners, the heirs of these, and all Mexicans who may hereafter acquire said property by contract, shall enjoy with respect to it guaranties [sic] equally ample as is the same belonged to citizens of the United States. [FN156]
The United States Supreme Court has rarely interpreted the actual language of the treaty. Normally, the Court defers to the interpretation of Congress as embodied in the confirmation *1398 acts, even if that interpretation is unclear. [FN157] On those occasions when the Court has considered the language of Article VIII, it has noted that "the treaty protected all existing property rights in the ceded territory, but it neither created nor defined them" and that the definition of those rights "was left by implication to ordinary judicial tribunals." [FN158]
  If courts used the language of Article VIII as a foundation for defining the property interest protected by the treaty, they might reasonably distill two principles from the Article's text--inviolability and equal treatment. The pledge in the first paragraph of Article VIII, that Mexicans in the annexed territories may retain their property, [FN159] provides no hint of the extent of the real property rights guaranteed. The third paragraph, however, pledges that property of every kind belonging to Mexicans not established in the annexed territory shall be "inviolably respected" [FN160] and accorded "'guaranties equally ample as if the same belonged to citizens of the United States." [FN161] In light of the absence of other textual indications regarding the extent of the real property rights protected by the treaty, the guarantees of the third paragraph reasonably may be applied to the resident Mexican property holders addressed in the first paragraph. Language used by the Supreme Court in confirmation cases arising out of appeals from the Court of Private Land Claims *1399 supports extending the inviolability and equal treatment guarantees to all property holders in the annexed territory.  [FN162]
  If interpreted literally, the two principles, inviolability and equal treatment, may conflict. This potential for conflict is demonstrated by the California Supreme Court in City of Los Angeles v. Venice Peninsula Properties  [FN163] and by the United States Supreme Court in Summa Corp. v. California ex rel. State Lands Commission. [FN164] In City of Los Angeles v. Venice Peninsula Properties, the California Supreme Court stressed equal treatment to support its decision that the state could assert its tidelands public trust easement against lands descended from Spanish and Mexican land grants. The court asserted that " t he treaty of Guadalupe-Hidalgo requires only that the rights of Mexican guarantees . . . shall be equal to  those  of citizens of the United States," [FN165] and that "there is no justification in holding that a deed from the United States to its own citizens conveys lesser rights than a deed issued to *1400 grantees from Mexico . . . ." [FN166] In Summa Corp., the United States Supreme Court overruled the California Supreme Court, ignored the equal treatment issue, and suggested inviolability as one of the justifications for its holding. [FN167] The Court declared that California's tidelands easement amounted to a "right of permanent occupancy" [FN168] and, therefore, violated the titleholders right to use his land.
  Despite the Summa Corp. opinion, if courts must choose between inviolability and equal treatment as foundations for defining the property interest protected by the Treaty of Guadalupe-Hidalgo, equal treatment is, by far, the more reasonable choice. Equal treatment is a relative standard and would allow courts to compare the rights at issue with rights held through other sources of title. Inviolability, on the other hand, is an absolute standard, conceivably requiring exemption from zoning and other forms of regulation that interfere with the titleholder's right to use the land. Absolute inviolability is an impossibility in the contemporary American legal system in which private property is subject to eminent domain and zoning. [FN169] Because inviolability is impossible, as a legal principle it would encourage arbitrary determinations by courts justifying their determinations with various ambiguous degrees of "'inviolability." Inviolability, absolute or otherwise, is a static concept, incapable of changing with changing social needs and changing concepts of property rights. [FN170]
  *1401 Declaring the property interests protected by the Treaty of Guadalupe-Hidalgo inviolable would also be hypocritical in light of the history of United States treatment of Mexican property holders and the numerous violations of Mexican property rights carried out under the aegis of the claims adjudication process during the first decades of United States control of the Southwest. These depredations were particularly widespread or, at least, particularly well-documented in California. H.H. Bancroft declared in his history of California that the California Land Claims Act of 1851 permitted the government to rob the claimants and that those claimants "lost nearly all their possessions." [FN171]
  Two effects of the California Land Claims Act had a catastrophic impact on the original California landholders. First, the imposition of the law called all land title in the state into question. During the years that it took to have claims considered and confirmed by the Land Claims Commission and the courts, landholders had no legal remedy against an army of "settlers" who staked claims on their rangeland. By the time some grantholders received patents to protect their lands, they had little left to protect. [FN172] Second, *1402 the process of title confirmation under the California Land Claims Act placed an enormous financial burden on the claimants. Many lost their holdings as a result of the costs of litigation. [FN173]
  The adoption of a definition of the property interest protected by the Treaty of Guadalupe-Hidalgo based on a principle of equal treatment would provide a flexible standard for title rights adjudication. First, this definition would include a right to treatment equal to the bundle of legal relations [FN174] already afforded those who hold title descended from the United States. The United States would be obligated to enforce equal treatment. As the importance and *1403 extent of land use regulation increases, this equality principle or something similar may become essential to the fair treatment of landholders.
  Second, this right would help define the other legal relations included in Spanish and Mexican land grant title: all rights included in similarly situated grants from the United States would be included in Spanish and Mexican title by virtue of the United States' international obligation. Rights not included in United States grants would not be protected by treaty.
  This definition would solve practical problems. For example, the proposed equal treatment principle would effectively extinguish most dormant land rights descended from the Spanish or Mexican government. These rights would not be subject to the protection of the United States' pledge. Some state courts might choose to enforce such rights in exceptional cases, for example, when they are still held by the cultural descendants of the Mexican and Indian people to whom they were granted originally. In the vast majority of cases, however, in which the Spanish or Mexican origin of title is of merely historical interest, the equal treatment principle and public policy in favor of certainty in land transactions would militate against the enforcement of long dormant rights. This effect of equal treatment would lay to rest the spectre of Mexican property rights that some believe may disrupt the orderly process of real estate development. [FN175]
  Although it would provide a key to defining Spanish and Mexican title, the proposed equal treatment definition would still leave any court two logical steps away from the determination of a specific dispute. First, in each case the court would have to decide what the equal treatment principle required in terms of the specific rights at issue (e.g., *1404 water rights, mining rights, or rights of access). Second, the court would have to consider what other government practices or legislative statements of intent influenced the specific dispute (e.g., specific language in congressional acts of confirmation, language in patents or deeds, or public policy expectations).
  Clearly, a definition of the property interest protected by the Treaty of Guadalupe-Hidalgo as a right to equal treatment would not offend the language of Article VIII. [FN176] Nor would it offend the language of the only other section of the treaty that refers to property rights--the protocol added after Congress refused to ratify the treaty's tenth article. [FN177]
  A definition of the protected interest as a right to equal treatment can also be reconciled with United States Supreme Court opinions regarding Spanish and Mexican land grants. Only the holding in Summa Corp. v. California ex rel. State Lands Commission [FN178] is inconsistent with the equal protection principle.
  The vast majority of the Supreme Court opinions in this area have dealt only with the question of who possessed title and not with what rights were included in that title. [FN179] Only three Court opinions have interpreted the treaty guarantee as protecting more than merely a simple right to title. Each *1405 of these three cases--Barker v. Harvey, [FN180] United States v. Title Insurance & Trust Co., [FN181] and Summa Corp.--was based explicitly on the erroneous interpretation of the California Confirmation Act of 1851,  [FN182] as first presented in Botiller v. Dominguez. [FN183] Each decision implied the existence of treaty protection analogous to the inviolability principle discussed above [FN184] to enable the Court to extend the Botiller interpretation beyond full claims to title to include claimed rights of possession and entry. [FN185] Only Summa Corp. directly violates the proposed equal treatment principle.
  From Fremont v. United States [FN186] in 1855 until Barker v. Harvey   [FN187] in 1901, United States Supreme Court decisions regarding confirmed Spanish and Mexican land grants dealt almost exclusively with the simple question of who possessed title to a specific piece of land. [FN188] In those cases in which the Court considered the issue of what rights were included *1406 in title, it deferred to Mexican laws and customs that were in force when the United States invaded the Southwest. [FN189] In 1866, the Court specifically held that the California Land Claims Commission's determinations were limited to the confirmation of title, and that "equitable relations" and "trusts," by which the Court seemed to mean all rights to land subordinate to title, remained unaffected by the change of sovereignty and the subsequent confirmation process. [FN190]
  Thirty-five years later, in Barker v. Harvey, the Court appears to have changed its view. In Barker, the Court barred the Mission Indians in southern California from asserting a right of occupancy granted by the Mexican government to lands held by another through title descended from a Mexican land grant confirmed under the Act of 1851. [FN191] Using Botiller v. Dominguez  [FN192] to support its reasoning, the Court held that the Indian right of occupancy could not be asserted because it had not been asserted before the 1851 Act commission. [FN193] In extending the Botiller holding to rights *1407 subordinate to title, the Court stressed the rights of titleholders with title descended from a "prior government," [FN194] thereby invoking, by implication, the inviolability guarantee in Article VIII of the Treaty of Guadalupe-Hidalgo. [FN195]
  The Supreme Court's subsequent ruling in United States v. Title Insurance & Trust Co. [FN196] corresponded with the Barker holding in both its facts and its reasoning. Once again, the suit involved a right of occupancy asserted by Mission Indians against lands held through title confirmed under the California Land Claims Act of 1851. [FN197] The Court characterized the government's argument in favor of the Indians as an invitation to overrule Barker v. Harvey. [FN198] The Court declined to do so for practical as well as doctrinal reasons. [FN199]
  Because the opinions in Barker v. Harvey and United States v. Title Insurance and Trust Co. implied that all Indian rights of occupancy not asserted before the 1851 Act commission *1408 were barred from subsequent assertion against title descended from any source, they do not violate the proposed equal treatment principle. Under their reasoning, all title holders, no matter what the original source of their title, are equally protected against unasserted Indian rights of occupancy.
  In Summa Corp., on the other hand, the Court dismissed the argument that a public trust easement [FN200] could be asserted against granted lands despite the fact that such an easement is regularly asserted against lands held through title descended from the United States. [FN201] Because Mexican law is inapplicable, [FN202] the history of title confirmation is confused, and the adjudication under the three federal confirmation processes is contradictory, [FN203] strict adherence to the Summa Corp. holding may cast the property interest protected by the Treaty of Guadalupe-Hidalgo adrift from its only available moorings, the language of Article VIII. [FN204] Considering this, the United States Supreme Court and other courts dealing with Spanish and Mexican land grant issues should limit the effect of the Summa Corp. holding to its specific facts. [FN205]
*1409 CONCLUSION
  The adoption of the proposed definition of the property interest protected by the Treaty of Guadalupe-Hidalgo as a right to equal treatment would provide a single, consistent principle for Spanish and Mexican land grant adjudication in the Southwest. Adopting this principle would give courts a starting point when considering all title rights disputes. The need for such a consistent starting point will become more pressing as competing interests favoring development and evironmental protection generate novel uses for and defenses against the traditional tools of land use regulation.
  Moreover, the United States pledge in Article VIII of the Treaty of Guadalupe-Hidalgo, [FN206] the lodestone of all Spanish and Mexican land grant adjudication in the Southwest, was originally intended to protect current and former Mexican citizens in territories annexed by the United States in 1848 from the many forms of confiscation that so often accompany conquest. Its effect to that end is debatable. For whatever reason, the Anglo-Americans who became masters of the Southwest in 1848 have since become owners of most of the land once held by Mexicans. [FN207] It is ironic that the United States Supreme Court has used this pledge to protect the present owners of this land from a legal tool of land use to which all other land owners are subject. There is no reason to divide landowners in the Southwest into two categories based on a legal distinction intended to address a historical condition that has disappeared. The adoption of the proposed equal treatment principle as a definition of the interest protected by the Article VIII pledge, aside from solving a host of technical problems, would put the law of southwestern land grants on a footing that is fair in light of present reality.
[FNa] I wish to express my deepest thanks to Nancy Saggese, Antonio Rossman, Phillip Trimble, Jesse Dukeminier, and above all, Mary McNeil Cheever.
[FN1]. For purposes of this Comment, the Southwest includes the territory comprising the present states of Arizona, California, Colorado, Nevada, New Mexico, Utah, and Wyoming. Because this Comment deals exclusively with land grants protected by the United States pledge in Article VIII of the Treaty of Guadalupe-Hidalgo, 9 Stat. 922, 929-30 (1848), see infra note 156 and accompanying text, it does not discuss the Spanish and Mexican land grants of Florida or Louisiana. Nor does it discuss the Spanish and Mexican land grants of Texas. Although the Treaty of Guadalupe-Hidalgo did establish the present border between Texas and Mexico, see infra note 26, Texas had existed as a republic since 1836 and had been admitted into the United States in 1845. Only those Texas land grants that conveyed land situated south of the Nueces River are subject to the provisions of the Treaty of Guadalupe-Hidalgo, see T. MILLER, THE PUBLIC LANDS OF TEXAS 1519-1970, at 9 (1972), and those grants have been subject to an adjudication and confirmation process distinct from the three confirmation processes discussed in this Comment, see infra notes 73-145 and accompanying text.
[FN2]. Between 1970 and 1980, the population of Nevada grew 64%, the population of Arizona 52%, Utah 36%, New Mexico 28%, Colorado 30%, and California 17%. U.S. DEP'T OF COMMERCE, BUREAU OF THE CENSUS, 1980 CENSUS OF POPULATION NUMBER OF INHABITANTS, UNITED STATES SUMMARY 18-19 (1983).
[FN3]. R. LAMM & M. MCCARTHY, THE ANGRY WEST, A VULNERABLE LAND AND ITS FUTURE 19-116 (1982).
[FN4]. See Sax, The Public Trust Doctrine in Natural Resource Law: Effective Judicial Intervention, 68 MICH. L. REV. 471, 475-78 (1970). A doctrine akin to the public trust first appeared in Roman law, codified in the Institutes of Justinian. See Stevens, The Public Trust: A Sovereign's Ancient Prerogative Becomes the People's Environmental Right, 14 U.C.D. L. REV. 195 (1980).
[FN5]. Sax, supra note 4, at 476-77.
[FN6]. Joseph Sax describes the possible limitations placed on the government--and, therefore, the scope of court intervention--under the public trust doctrine: 
    Three types of restrictions on governmental authority are often thought to be imposed by the public trust: first, the property subject to the trust must not only be used for a public purpose, but it must be held available for use by the general public; second, the property may not be sold, even for a fair cash equivalent; and third, the property must be maintained for particular types of uses. The last claim is expressed in two ways. Either it is urged that the resource must be held available for certain traditional uses, such as navigation, recreation, or fishery, or it is said that the uses which are made of the property must be in some sense related to the natural uses peculiar to that resource. 
Id. at 477.
[FN7]. 146 U.S. 387 (1892).
[FN8]. The Court stated that the state title to the land under Lake Michigan was different from state title to other lands: "It is a title held in trust for the people of the State that they may enjoy the navigation of the waters, carry on commerce over them, and have liberty of fishing therein freed from the obstruction or interference of private parties." Id. at 452.
[FN9]. See Sax, supra note 4, at 491-546.
[FN10]. See City of Berkeley v. Superior Court, 26 Cal. 3d 515, 606 P.2d 362, 162 Cal. Rptr. 327 (1980); Marks v. Whitney, 6 Cal. 3d 251, 491 P.2d 374, 98 Cal. Rptr. 790 (1971); City of Long Beach v. Mansel, 3 Cal. 3d 462, 476 P.2d 423, 91 Cal. Rptr. 23 (1970); People ex rel. Webb v. California Fish Co., 166 Cal. 576, 138 P. 79 (1913).
[FN11]. 166 Cal. 576, 138 P. 79 (1913).
[FN12]. The California Supreme Court determined early in the state's history that the tidelands within the state should be held in trust for the people of the state. See Eldridge v. Cowell, 4 Cal. 80, 87-88 (1854). Notwithstanding the court-imposed trust, the California legislature enacted a number of statutes providing for the sale of publicly owned tidelands. Until 1913, the California Supreme Court held that these sales did not pass title. See Kimball v. MacPherson, 46 Cal. 103 (1873); Taylor v. Underhill, 40 Cal. 471 (1871); People v. Morrill, 26 Cal. 336 (1864). In 1913, the California Supreme Court resolved this judicial-legislative standoff in People ex rel. Webb v. California Fish Co., 166 Cal. 576, 138 P.79 (1913), by holding that tideland sales conveyed title that was subject to the state's public trust interest. Justice Mosk, in City of Berkeley v. Superior Court, 26 Cal. 3d at 530, 606 P.2d at 370, 162 Cal. Rptr. at 335, notes in passing that the legislature's sale of tidelands "'may have been primarily motivated by a desire to raise revenue rather than to improve navigation."
[FN13]. Marks v. Whitney, 6 Cal. 3d at 259, 491 P.2d at 380, 98 Cal. Rptr. at 796.
[FN14]. 6 Cal. 3d 251, 491 P.2d 374, 98 Cal. Rptr. 790 (1971).
[FN15]. Id. at 259, 491 P.2d at 380, 98 Cal. Rptr. at 796.
[FN16]. See Taylor, Patented Tidelands: A Naked Fee? Marks v. Whitney and the Public Trust Easement, 47 CAL. ST. B.J. 420 (1972) (asserting that the rights still held by the owners of tidelands in California constituted no more than a "'naked fee").
[FN17]. 33 Cal. 3d 419, 658 P.2d 709, 189 Cal. Rptr. 346, cert. denied sub nom., Los Angeles Dep't of Water & Power v. National Audubon Soc'y, 464 U.S. 977 (1983).
[FN18]. The California Supreme Court cited two "venerable" decisions--People v. Gold Run Ditch & Mining Co., 66 Cal. 138, 140, 4 P. 1152, 1153 (1884) (upholding an injunction barring miners from using water cannon to wash gold-bearing gravel from hillsides when the debris, washed downstream, impaired navigation on the American river) and People v. Russ, 132 Cal. 102, 106, 64 P. 111, 112 (1901) (holding that "diverting waters in material quantities from a navigable stream may be enjoined as a public nuisance")--to support the proposition "that the public trust doctrine, as recognized and developed in California decisions, protects navigable waters from harm caused by diversion of nonnavigable tributaries." 33 Cal. 3d at 437, 658 P.2d at 721, 189 Cal. Rptr. at 357-58 (footnotes omitted).
[FN19]. Id., 658 P.2d at 721, 189 Cal. Rptr. at 357-58.
[FN20]. The California Supreme Court began its opinion by recognizing the importance of its decision to the California appropriative water rights system: 
    This case brings together for the first time two systems of legal thought: The appropriative water rights system which since the days of the gold rush has dominated California water law, and the public trust doctrine which, after evolving as a shield for the protection of tidelands, now extends its protective scope to navigable lakes. Ever since we first recognized that the public trust protects environmental and recreational values . . . the two systems of legal thought have been on a collision course . . . . 
Id. at 425, 658 P.2d at 712, 189 Cal. Rptr. at 349 (citations omitted).
[FN21]. One commentator succintly stated the effect of the court's holding: 
    The supreme court recognized that the two legal doctrines [the public trust and appropriative rights] had developed independently. The public trust was advanced from common law to protect the interests of the general public in its use of navigable waters against interference by the private sector. In contrast, the water rights system has promoted private consumptive use, with its major criteria that water use be "reasonable and beneficial." By holding that the public trust must be considered when granting appropriative water rights, the California Supreme Court clearly dictated that the California water rights system would now depend upon both legal doctrines. Thus, regardless of their reasonableness, water rights are still subject to challenge under public trust principles. 
Note, Reconciling The Public Trust and Appropriative Water Rights in California, 24 SANTA CLARA L. REV. 219, 226 (1984); see also Note, National Audubon Society v. Superior Court, The Expanding Public Trust Doctrine, 14 ENVTL. L. 617 (1984); Note, National Audubon Society v. Superior Court, A Watershed Case Integrating the Public Trust Doctrine and California Water Law, 5 J. ENERGY L. & POL'Y 121 (1983); Note, Water Law-- Public Trust Doctrine, National Audubon Society v. Superior Court, 24 NAT'L RESOURCES J. 808 (1984); Note, Protecting the People's Waters: The California Supreme Court Recognizes Two Remedies to Safeguard Public Trust Interests in Water, 59 WASH. L. REV. 357 (1984).
[FN22]. This is the lesson to be drawn from the California Supreme Court case of People v. Gold Run Ditch &Mining Co., 66 Cal. 138, 4 P. 1152 (1884), discussed in National Audubon Society, 33 Cal. 3d at 436, 658 P.2d at 723, 189 Cal. Rptr. at 360. In that case, the court affirmed an injunction preventing miners from washing debris into the American River when that debris subsequently affected navigation. Although Gold Run Ditch & Mining was not a public trust case, the National Audubon Society opinion incorporates it into the body of public trust law and implicitly approves the application of the public trust doctrine to any activity that effects trust-protected waters.
[FN23]. 466 U.S. 198 (1984).
[FN24]. 31 Cal. 3d 288, 644 P.2d 792, 182 Cal. Rptr. 599 (1982), rev'd sub nom. Summa Corp. v. California ex rel. State Lands Comm'n, 466 U.S. 198 (1984). For a discussion of this case, see California Supreme Court Survey, A Review of Decisions: January 1982-June 1982, 10 PEPPERDINE L. REV. 266 (1982).
[FN25]. On May 11, 1846, the United States Congress declared war on the Republic of Mexico. In June, General Stephen W. Kearny marched west out of Fort Leavenworth in what is now Kansas. On August 18, Kearny captured Santa Fe. Mexican officials surrendered peacefully. On September 22, he established a civil government in the conquered territory. D. COLE, HANDBOOK OF AMERICAN HISTORY 94-95 (1968); Bowden, Spanish and Mexican Land Grants in the Southwest, 8 LAND & WATER L. REV. 467, 468 (1973). On July 7, 1846, Commodore John Sloat landed at Monterey on the coast of California. Sloat's landing is considered the legal end of Mexican rule in California, though native Californios continued to resist in southern California for some months thereafter. L. PITT, THE DECLINE OF THE CALIFORNIOS 26-47 (1970); see United States v. Pico, 64 U.S. (23 How.) 321, 326 (1859).
[FN26]. On February 2, 1848, while American troops still occupied Mexico City, the United States and the Republic of Mexico signed the Treaty of Guadalupe-Hidalgo, 9 Stat. 922 (1848). The treaty ceded to the United States 529, 189 square miles of land, including the present states of California, Nevada, and Utah, as well as parts of Arizona, New Mexico, Colorado, and Wyoming. Bowden, supra note 25, at 468. Article V of the Treaty provided that the new international border should: 
    [C]ommence in the Gulf of Mexico, three leagues from land, opposite the mouth of the Rio Grande, otherwise called Rio Bravo del Norte . . . from thence up the middle of that river, following the deepest channel, where it has more than one, to the point where it strikes the southern boundary of New Mexico; thence westwardly, along the whole southern boundary of New Mexico . . . to its western termination; thence, northward, along the western line of New Mexico, until it intersects the first branch of the River Gila; . . . thence down the middle of the said branch and of the said river, until it empties into the Rio Colorado; thence across the Rio Colorado, following the division line between Upper and Lower California, to the Pacific Ocean. 
9 Stat. at 926. Controversy arose when the international boundary commission tried to locate the southern boundary of New Mexico. To settle the dispute, the United States and Mexico entered into the Gadsden Treaty, 10 Stat. 1031 (1853), by which the United States purchased a 45,535-square-mile strip of land lying south of the Gila River. Bowden, supra note 25, at 471. 
  In Article VIII of the Treaty, the United States pledged to respect the property of Mexicans in the annexed territory. See infra note 156 and accompanying text. This pledge was intended to insure that Mexicans who had title to land prior to the Treaty were able to retain their land and could use the United States legal system to enforce their claim to the land. This United States pledge in Article VIII is the foundation of all Spanish and Mexican land grant adjudication in the Southwest.
[FN27]. See infra notes 73-97 and accompanying text.
[FN28]. Summa Corp., 466 U.S. at 206-08. The commission was established by the Act of Congress of March 3, 1851 "to ascertain and settle the private Land Claims in the State of California" 9 Stat. 631, 631 (1851).
[FN29]. See Comment, Taxation of Seats on the Stock Exchange, 31 YALE L.J. 429 (1922); see also Vandervelde, The New Property of the Nineteenth Century: The Development of the Modern Concept of Property, 29 BUFFALO L. REV. 325, 361 (1980).
[FN30]. The ruling in Summa Corp. v. California ex rel. State Lands Commission, 466 U.S. 198 (1984), turned, at least superficially, on the question of whether land rights not asserted before the commission were barred from subsequent assertion. Therefore, the Court did not address directly the issue of exactly what property interest is protected by the Treaty of Guadalupe-Hidalgo. Because, however, the Act of 1851 was passed in order to carry out the United States pledge in the Treaty, the two issues are closely linked. 
  The Court in Summa Corp. did imply that the rights included in title descended from Spanish or Mexican land grants include a right to tidelands free from encumbrances. In addressing California's argument that its public trust tidelands easement is a sovereign right and, therefore, is not subject to the Act of 1851, the Court stated: 
    [T]he State cites to Montana v. United States . . . and Illinois Central R. v. Illinois . . . in support of its proposition that its public trust servitude survived the 1851 Act confirmation proceedings. While Montana v. United States and Illinois Central R. v. Illinois support the proposition that alienation of the beds of navigable waters will not be lightly inferred, property underlying navigable waters can be conveyed in recognition of an "'international duty." . . . The obligation of the United States to respect the property rights of Mexican citizens was, of course, just such an international obligation, made express by the treaty of Guadalupe-Hidalgo and inherent in the law of nations . . . . 
466 U.S. at 206-07 n.4 (citations omitted). The Court went on to suggest the possible limits of this implied right: 
    The State also argues that the Court has previously recognized that sovereign interests need not be asserted during proceedings confirming private titles. The State's reliance on . . . Eldridge v. Trezevant 160 U.S. 452 (1896) . . . in support of its argument is misplaced, however . . . . While the Court [in Eldridge] held that the federal patent did not extinguish the servitude, the interest asserted in that case was not a "right of permanent occupancy," . . . such as that asserted by the State in this case. 
Id. at 207 n.4 (citations omitted).
[FN31]. The public trust tidelands easement barred in Summa Corp. may be asserted against tidelands held through title descended from the United States. See People ex rel. Webb v. California Fish Co., 166 Cal. 576, 598, 138 P. 79, 88 (1913); Sax, supra note 4, at 524-47; Taylor, supra note 16, at 422.
[FN32]. See infra note 201 and accompanying text.
[FN33]. The California Land Claims Commission, see infra notes 73-81 and accompanying text, confirmed 553 grants for a total of approximately 8,850,000 acres. The majority of these grants were in the southern coastal and San Francisco bay areas. S. DANA & M. KRUEGER, CALIFORNIA LANDS 37-38 (1958). Between 1858 and 1879, Congress confirmed 64 grants, thereby conveying a total of 9,500,000 acres. See infra notes 74-86 and accompanying text. These lands were located in New Mexico and Colorado. Bowden, supra note 25, at 475-76. The Court of Private Land Claims, see infra notes 89-97 and accompanying text, confirmed claims amounting to approximately 10,000,000 acres in New Mexico, Colorado, and Arizona. W. MORROW, SPANISH AND MEXICAN PRIVATE LAND GRANTS 26 (1923), reprinted in SPANISH AND MEXICAN LAND GRANTS (C. Cortes ed. 1974). In total, almost 30,000,000 acres of land in California and the other southwestern states are held through title descended from Spanish or Mexican land grants.
[FN34]. See supra note 30.
[FN35]. 466 U.S. at 206-07 n.4.
[FN36]. Id. at 200.
[FN37]. 33 Cal. 3d 419, 435-37, 658 P.2d 709, 719-21, 189 Cal. Rptr. 346, 356-58 (1983).
[FN38]. See infra text accompanying notes 171 and 176.
[FN39]. See infra notes 49-72 and accompanying text.
[FN40]. See infra note 72.
[FN41]. See, e.g., Fremont v. United States, 58 U.S. (17 How.) 542  (1855).
[FN42]. See, e.g., Summa Corp. v. California ex rel. State Lands Comm'n, 466 U.S. 198, 206-07 n.4; California Land Claims Act, 9 Stat. 631, 633 (1851).
[FN43]. Consider adjudication under the Court of Private Land Claims. See infra notes 89-98 and accompanying text, notes 112-16 and accompanying text, notes 123-26 and accompanying text.
[FN44]. See infra note 156 and accompanying text.
[FN45]. See infra note 156 and accompanying text.
[FN46]. 466 U.S. 198 (1984).
[FN47]. See infra notes 191-99 and accompanying text.
[FN48]. See infra notes 200-05 and accompanying text.
[FN49]. According to expert testimony at the trial of City of Los Angeles v. Venice Peninsula Properties, the law regarding servitudes (servidumbres) in force in the Southwest before 1846 was the law of the Las Siete Partitas. Summa Corp., 466 U.S. at 201 n.1. Las Siete Partitas was only one of a number of codes and compilations of codes recognized as law in the Mexican territories in 1846. As the United States Supreme Court observed in Whitney v. United States, 181 U.S. 104 (1902): 
    In reviewing questions arising out of Mexican laws relating to land titles we recognize what an exceedingly difficult matter it is to determine with anything like certainty what laws were in force in Mexico at any particular time prior to the occupation of the country by American forces in 1846-48. This difficulty exists because of the frequent political changes which took place in that country from the time the Spanish rule was first thrown off [1821] down to the American occupation. 
Id. at 108.
[FN50]. See R. AVINA, SPANISH AND MEXICAN LAND GRANTS IN CALIFORNIA (1976).
[FN51]. The two most prominent examples of Mexican legal concepts still in force are the law of community property, see W. DEFUNIAK, PRINCIPLES OF COMMUNITY PROPERTY 1-69 (1971), and the law for pueblo water rights, see Los Angeles Farming & Milling Co. v. City of Los Angeles, 217 U.S. 217 (1910); Vernon Irrig. Co. v. City of Los Angeles, 106 Cal. 237, 244-50, 39 P. 762, 764-66 (1895), overruled on other grounds, Beckett v. Petaluma, 171 Cal. 309, 153 P. 20 (1915).
[FN52]. As Justice Daniel stated in Arguello v. United States, 59 U.S.  (18 How.) 539 (1856): 
    It has by this court been repeatedly and expressly ruled, with respect to the territories acquired by the United States, either by purchase or conquest, that the laws and institutions in force within those territories at the time of the acquisition, were not from thence to be regarded as foreign laws, and in that aspect to be proved as matters of fact, but that the courts of the United States were authorized and bound to take the same judicial cognizance and notice of these laws which they were authorized and bound to extend to the laws of the several States. 
Id. at 550 (Daniel, J., dissenting); see also 1 D. O'CONNELL, STATE SUCCESSION IN MUNICIPAL AND INTERNATIONAL LAW 109 (1967); cf. Trimble, A Revisionist View of Customary International Law, 33 UCLA L. REV. 665, 672 (1986).
[FN53]. See R. POWELL, COMPROMISES OF CONFLICTING CLAIMS: A CENTURY OF CALIFORNIA LAW 1760 TO 1860, at 129 (1977).
[FN54]. One scholar comments: 
    For the most part [between 1850 and 1860], businessmen, litigants, lawyers and judges of the California Courts did not know whether Mexico had had laws applicable to the transactions with which they were concerned. There were few books available in California as to the Mexican laws. There were also very few who could have read a book published in Spanish . . . . Add to all this, the superiority, assumed by many immigrants, of all things Anglo-American over all things Spanish or Mexican, and the lack of inquiry as to things Mexican became almost inevitable. 
Id. at 127-28.
[FN55]. See, e.g., infra notes 99-104 and accompanying text.
[FN56]. See, e.g., United States v. Coronado Beach Co., 255 U.S. 472  (1921) (upholding a grant to inalienable tidelands); Thompson v. Los Angeles Farming, 180 U.S. 372 (1901) (upholding a grant to inalienable mission lands); Maxwell Land Grant Case, 121 U.S. 325 (1887) (upholding a grant larger than allowed under the Mexican Colonization Law of 1824).
[FN57]. R. AVINA, supra note 50, app. at 131-34 (1976). The Law of April 16, 1834, which secularized Mission land holdings and opened them to settlement, also was significant. Id. at 53; see United States v. Ritchie, 58 U.S. (17 How.) 525, 540-41 (1854).
[FN58]. "No podran colonizarse los territorios comprendidos entre las viente leguas limitrofes con cualquiera nacion extranjera, ni diez litorales, sin la previa aprobacion del Supremo Poder Ejecutive general." F. DE LA MAZA, CODIGO DE COLONIZACION Y TERRENOS BALDIOS DE LA REPUBLICA MEXICANA, 1451-1882, at 191- 92 (1893) ("There shall not be colonized those territories within twenty leagues of the boundaries of any foreign country, or within ten leagues of the sea coast, without previous approbation of the supreme general executive power." R. AVINA, supra note 50, app. at 131 n.4).
[FN59]. "No se permitira que se reuna en una sola mano como propiedad mas de una legua cuadrada de cinco mil varas de tierra de regadio, cuatro de superficie de temporal, y seis de superficie de abrevadero." F. DE LA MAZA, supra note 58, at 193 ("It shall not be permitted to unite in one hand, as property, more than one square league of 5000 varas of irrigable land, four in superficies of farming land not irrigable (de temporal) and six in superficies for stock raising." R. AVINA, supra note 50, app. at 132 n.12). This second limitation on the quantity of land that may be granted to one person has been interpreted by United States courts to limit grants to eleven square leagues of any sort of land. Maxwell Land Grant Case, 121 U.S. at 360-61; see Bowden, supra note 25, at 478.
[FN60]. "En los territorios en que haya misiones, los terrenos que estas ocupen no podran colonizarse como propiedad de las reducciones de los neofitos catecumenos y pobladoresmexicanos." F. DE LA MAZA, supra note 58, at 240 ("In those territories where there are missions, the lands occupied by them cannot be colonized at present, nor until it is determined whether they are to be considered as the property of the establishments of the neophytes-catechumens [newly converted Indians], and Mexican colonists." R. AVINA, supra note 50, app. at 134 n.17).
[FN61]. 9 Stat. 631 (1851). See infra notes 72-76 and accompanying text.
[FN62]. 9 Stat. at 633. Section 11 of the 1851 Act provides in full: 
    That the commissioners herein provided for, and the District and Supreme Courts, in deciding on the validity of any claim brought before them under the provisions of this act, shall be governed by the Treaty of Guadalupe- Hidalgo, the law of nations, the laws, usages, and customs of the government from which the claim is derived, the principles of equity, and the decisions of the Supreme Court of the United States, so far as they are applicable. 
Id. (emphasis added).
[FN63]. In a procedural sequel to Fremont v. United States, 58 U.S. (17 How.) 542 (1854), the Supreme Court summarized its holding regarding conditions on grants in the following way: 
    By the treaty of peace with Mexico, the legal title to the public lands in California was vested in the United States, onerated with private claims to parts thereof. Alvarado's claim [assigned to Fremont] was presented as one of this character, and being brought before this court, was pronounced to be a good and subsisting claim; and furthermore, that all the conditions it contained were subsequent conditions, which by treaty ceased to have any binding force; and, therefore, they were struck from the grant as being no necessary part thereof. 
United States v. Fremont, 59 U.S. (18 How.) 30, 39 (1856).
[FN64]. In Fremont v. United States, 58 U.S. (17 How.) 542 (1855), Chief Justice Taney stated: 
    The chief object of these grants was to colonize and settle the vacant lands. The grants were usually made for that purpose, without any other consideration, and without any claim of the grantee on the bounty or the justice of the government. But the public had no interest in forfeiting [the grants] in these cases, unless some other person desired, and was ready to occupy them, and thus carry out the policy of extending its settlements. [The conditions on the grants] seem to have been intended to stimulate the grantee to prompt action in settling and colonizing the land, by making it open to appropriation by others . . . . But as between [the grantee] and the government, there is nothing in the language of the conditions, taking them all together . . . which would justify the court in declaring the land forfeited to the government, where no other person sought to appropriate them, and their performance had not been unreasonably delayed . . . . 
Id. at 561; accord United States v. Reading, 59 U.S. (18 How.) 1, 5  (1856). 
  Early California court decisions had treated one of the conditions on Mexican land grants--that grants be approved by the Departmental Assembly--as a condition precedent and had held grant lands subject to forfeiture if the condition were not met. See Vanderslice v. Hanks, 3 Cal. 27 (1853); Leese and Vallejo v. Clark, 3 Cal. 17 (1852). In 1858, Justice Field, later a member of the United States Supreme Court, brought the California Supreme Court into line with Taney's Fremont ruling in Ferris v. Coover, 10 Cal. 589 (1858).
[FN65]. Tameling v. United States Freehold & Emigration Co., 93 U.S. 644  (1877) (upholding the confirmation of a New Mexican land grant that exceeded the 11-square-league-per-grantee limitation set forth in the Mexican Colonization Law of 1824). See infra notes 106-11 and accompanying text.
[FN66]. In Arguello v. United States, 59 U.S. (17 How.) 539 (1856), the United States Supreme Court upheld a land grant that violated the provision of the Colonization Law of 1824 limiting settlement to within ten leagues of the sea coast. The Court reasoned that the provision could not have been intended to apply to grants made to Mexican citizens: 
    The authenticity of the patent or concession to the claimants for Las Pulgas, in 1835, is not disputed; but it is contended that it is void, "'because, under the regulations of 1824, lands lying within the littoral leagues [within ten leagues of the sea] could not be granted by territorial governors, but only by the supreme government." 
    On the contrary it is contended by the counsel for the claimants, "that this clause in the colonization laws is not intended as a general prohibition of grants of land within those boundaries but refers only to foreign colonization . . . . 
    . . . . 
    But while a judicious policy might forbid the settlement of large bodies of foreigners on the boundaries and sea-coast, we cannot impute to them the weakness, or folly, of confining their native citizens to the interior, and thus leaving their sea coast a wilderness without population. 
Arguello, 59 U.S. at 546-47. 
  In fact, though the first provision of the Colonization Law of 1824 specifically offered land grants to foreigners, nothing in the preamble of the law limited its provisions to foreigners. R. AVINA, supra note 50, app. at 131 n.1; F. DE LA MAZA supra note 58, at 191; see also United States v. Cruz Cervantes, 59 U.S. (17 How.) 553 (1856).
[FN67]. Fremont v. United States, 58 U.S. (17 How.) 542 (1855). The Mariposas grant at issue in Fremont was granted in 1844 under the condition that the original grantee, Don Juan B. Alvarado, "not sell, alienate or mortgage the same. . . ." Id. at 545. Alvarado conveyed the grant to John C. Fremont in 1847. In dismissing an assertion that the conveyance was invalid as a result of the condition, the Supreme Court stated: 
    The first condition annexed to the grant prohibits the grantee from selling, alienating, or mortgaging the property . . . . And by the laws of Mexico, the grantee could not, it is said, sell or convey the land to anyone but a Mexican citizen and that Fremont was not a Mexican citizen at the time of the conveyance under which he claims . . . . 
    . . . . 
    California was at that time in possession of the American forces, and held by the United States as a conquered country, subject to the authority of the American government. The Mexican municipal laws, which were then administered, were administered under the authority of the United States, and might be repealed or abrogated at their pleasure; and any Mexican law inconsistent with the rights of the United States, or its public policy, or with the rights of its citizens, were annulled by the conquest. Now, there is no principle of public law which prohibits a citizen of a conquering country from purchasing property, real or personal, in the territory thus acquired and held; nor is there any thing in the principles of our government, in its policy or its laws, which forbids it. The Mexican government, if it had regained the power, and it had been its policy to prevent the alienation of real estate, might have treated the sale by Alvarado as a violation of its laws; but it becomes a very different question when the American government is called on to execute the Mexican law. 
Id. at 563-64.
[FN68]. 59 U.S. (18 How.) 539 (1856).
[FN69]. Id. at 550.
[FN70]. See, e.g., United States v. Workman, 66 U.S. (1 Black) 745, 762  (1863) (holding invalid a grant of mission lands); United States v. Hensley, 66 U.S. (1 Black) 35, 37 (1861) (holding invalid a grant conveyed by a document of "general title" that had not been recorded with Mexican authorities); United States v. Osio, 64 U.S. (23 How.) 273, 286 (1860) (holding invalid a grant made by the Governor of California but not approved by the Departmental Assembly).
[FN71]. See infra notes 106-11 and accompanying text.
[FN72]. For example, title to 1,714,764 acres in northern New Mexico and southern Colorado is held through title descended from the Maxwell land grant, confirmed by Congress and upheld by the United States Supreme Court despite the 11-league-per-grantee limitation in the Mexican Colonization law of 1824. See Maxwell Land Grant Case, 121 U.S. 325 (1887); Bowden, supra note 25, at 478. A league is 4428 acres. R. AVINA, supra note 50, at 31. Therefore, the maximum permissible grant to the two Maxwell grantees would have been 97,416 acres, or less than 6% of the size of the actual grant. Consider also 14 leagues of land in southern California's San Fernando Valley held through title descended from an illegitimate grant of mission lands. See Thompson v. Los Angeles Farming & Milling Co., 180 U.S. 72, 74-75 (1901).
[FN73]. 9 Stat. 631 (1851).
[FN74]. Id. at 632. Section 8 of the 1851 act provides in pertinent part: 
    That each and every person claiming lands in California by virtue of any right or title derived from the Spanish or Mexican government, shall present the same to the said commissioners when sitting as a board, together with such documentary evidence and testimony of witnesses as the said claimant relies upon in support of such claims; and it shall be the duty of the commissioners, when the case is ready for hearing, to proceed promptly to examine the same upon such evidence, and upon the evidence produced in behalf of the United States, and to decide upon the validity of the said claim . . . . 
Id.
[FN75]. Section 9 of the 1851 act provides in pertinent part: 
    That in all cases of the rejection or confirmation of any claim by the board of commissioners, it shall and may be lawful for the claimant or the district attorney, in behalf of the United States, to present a petition to the District Court of the district in which the land claim is situated, praying the said court to review the decision . . . . 
Id. In addition, section 10 provides in pertinent part: 
    That the District Court shall proceed to render judgment . . . and shall, upon application of the party against whom judgment is rendered, grant an appeal to the Supreme Court of the United States . . . . 
Id. at 633.
[FN76]. Section 13 of the 1851 act provides in pertinent part: 
    That all lands, the claims to which have been finally rejected by the commissioners in manner herein provided, or which shall be finally decided to be invalid by the District or Supreme Court, and all lands the claims to which shall not have not been presented to the said commissioners within two years after the date of this act, shall be deemed, held, and considered as part of the public domain of the United States; and for all claims finally confirmed by the said commissioners, or by the said District or Supreme Court, a patent shall issue to the claimant upon his presenting to the general land office an authentic certificate of such confirmation, and a plat or survey of the said land, duly certified and approved by the surveyor- general of California, whose duty it shall be to cause all private claims which shall be finally confirmed to be accurately surveyed . . . . 
Id.
[FN77]. Id.
[FN78]. L. PITT, supra note 25, at 86 (1970); Gates, The California Land Act of 1851, 50 CAL. HIST. Q. 395, 401-02 (1971).
[FN79]. Gates, supra note 78, at 401-02.
[FN80]. S. DANA & M. KRUEGER, supra note 33, at 37-38.
[FN81]. Id.
[FN82]. Some of the present states of the Southwest were then included in the Utah, Kansas, and Nebraska territories. See D. COLE, supra note 25, at 121.
[FN83]. 10 Stat. 308 (1854).
[FN84]. Section 8 of the 1854 act provides in pertinent part: 
    That it shall be the duty of the Surveyor-General, under such instructions as may be given by the Secretary of the Interior, to ascertain the origin, nature, character, and extent of all claims to lands under the laws, usages, and customs of Spain and Mexico . . . . He shall make a full report on all such claims as originated before the cession of the territory to the United States by the treaty of Guadalupe Hidalgo, of eighteen hundred and forty- eight, denoting the various grades of title, with his decision as to the validity or invalidity of each of the same under the laws, usages, and customs of the country before its cession to the United States . . . which report shall be laid before Congress for such action thereon as may be deemed just and proper, with a view to confirm bona fide grants, and give full effect to the treaty . . . . 
Id. at 309; see Bowden, supra note 25, at 474.
[FN85]. See, e.g., 11 Stat. 374 (1858).
[FN86]. See, e.g., id.
[FN87]. See id.; 12 Stat. 71 (1860); 12 Stat. 887 (1861); 14 Stat. 588  (1866); 15 Stat. 342 (1869); 15 Stat. 438 (1869); 16 Stat. 646 (1870); 20 Stat. 592 (1879); see also Bowden, supra note 25, at 475.
[FN88]. Bowden, supra note 25, at 475-76.
[FN89]. Id. at 484.
[FN90]. "An act to establish a court of Private Land Claims, and to provide for settlement of private land claims in certain States and Territories," 26 Stat. 854 (1891).
[FN91]. 9 Stat. 631 (1851). For a description, see supra notes 73-77 and accompanying text.
[FN92]. Section 6 of the 1891 act provides in pertinent part: 
    That it shall and may be lawful for any person or persons or corporation, or their legal representatives, claiming lands within the limits of the territory derived by the United States from the Republic of Mexico and now embraced with the Territories of New Mexico, Arizona, or Utah, or within the States of Nevada, Colorado, or Wyoming by virtue of any such Spanish or Mexican grant, concession, warrant, or survey as the United States are bound to recognize and confirm by virtue of the treaties of cession of said country by Mexico to the United States which at the date of the passage of this act have not been confirmed by act of Congress, or otherwise finally decided upon by lawful authority, and which are not already complete and perfect . . . . 
26 Stat. at 856.
[FN93]. Id. at 858.
[FN94]. See supra notes 63-67 and accompanying text.
[FN95]. The eighth subsection of section 13 of the 1891 act provides in full: 
    No concession, grant, or other authority to acquire land made upon any condition or requirement, either antecedent or subsequent, shall be admitted or confirmed unless it shall appear that every such condition and requirement was performed within the time and in the manner stated in such concession, grant or other authority to acquire land. 
26 Stat. at 861.
[FN96]. See supra note 77 and accompanying text.
[FN97]. 26 Stat. at 859 (emphasis added).
[FN98]. For a comprehensive history of the adjudications of the Court of Private Land Claims, see Bowden, supra note 25, at 484-505.
[FN99]. In the years before the passage of the Act of March 3, 1891 that established the Court of Private Land Claims, 26 Stat. 854, the House Committee on Private Land Claims submitted a number of reports attacking the earlier confirmation processes. Regarding the congressional confirmation of southwestern land claims, one report declared: 
    The faith of our Government is solemnly pledged, by treaty stipulations, to the ascertainment and settlement of [Spanish and Mexican] claims. In recognition of these treaty obligations the act of Congress. . . approved July 22, 1854 was passed. The eighth section of that act made it the duty of the surveyor-general "to ascertain the origin, nature, character, and extent of all claims to lands under the laws, usages, and customs of Spain and Mexico . . . ." 
    . . . . 
    The Secretary of the Interior, in his report of 1880, says: 

After a lapse of nearly thirty years, more than 1,000 claims have been filed with the surveyors-general, of which less than 150 have been reported to Congress, and of the number so reported Congress has finially [sic] acted upon only 71. 
  He also said in the same report, "its operation has been a failure amounting to a denial of justice both to the claimants and the United States." 
H.R. REP. NO. 675, 50th Cong., 1st Sess. 2 (1888). 
  The Committee showed an equally unfavorable, though less specific, attitude toward the proceedings that had taken place under the California Land Claims Act of 1851. In considering alternatives to the congressional confirmation process ridiculed above, the Committee declared: 
    A "land commission" has been suggested, but as the act of Congress of 1851, providing such a commission for California, was not a success, and as the Secretary of the Interior, in his report, declared that "as to the suggestion of a special commission . . . to hear and dispose of these claims . . . . it is urged that the experience obtained from the California commission is of such a character and as to make such a tribunal of that kind least advantageous of all the methods proposed." 
Id.
[FN100]. Moore v. Smaw & Fremont v. Flower, 17 Cal. 199, 213 (1861); Las Siete Partidas, Law 5, Title 15, part 2; Gates, supra note 78, at 405 (1971).
[FN101]. 3 Cal. 219 (1853).
[FN102]. As Justice Stephen Field of the California Supreme Court wrote: 
    The difficulties attendant upon any attempt to give security to landed possessions in the state . . . were increased by an opinion . . . that the precious metals, gold and silver, found in various parts of the country, whether in public or private lands, belonged to the state by virtue of her sovereignty. To this opinion a decision of the Supreme Court of the state, made in 1853 [Hicks v. Bell] gave great potency. . . . 
    The miners soon grasped the full scope of this decision, and the lands of private proprietors were accordingly invaded for the purpose of mining as freely as the public lands. 
S. FIELD, EARLY DAYS IN CALIFORNIA 128-31 (1893).
[FN103]. 3 Cal. 219 (1853).
[FN104]. 17 Cal. 199 (1861).
[FN105]. Id. at 225-26; see also S. FIELD, supra note 102, at 131-36.
[FN106]. R. AVINA, supra note 50, at 24; Bowden, supra note 25, at 478.
[FN107]. 93 U.S. 644 (1877).
[FN108]. Bowden, supra note 25, at 478.
[FN109]. 12 Stat. 71 (1860).
[FN110]. 10 Stat. 308 (1854).
[FN111]. 93 U.S. at 663. In Tameling, the Supreme Court upheld a judgment ousting Tameling, a homesteader, from 160 acres of the congressionally confirmed Sangre de Cristo grant in the territory of Colorado. Tameling asserted that the size of the grant in question far exceeded the limits set by the Mexican colonization law of 1824. The Court agreed but held that the congressional confirmation was, in effect, a de novo grant: "Congress acted upon the claim 'as recommended for confirmation by the surveyor-general.' The confirmation being absolute and unconditional, without any limitation as to quantity, we must regard it as effectual and operative for the entire tract." Tameling, 93 U.S. at 663.
[FN112]. See Bowden, supra note 25, at 484-505.
[FN113]. M. REYNOLDS, SPANISH AND MEXICAN LAND LAWS 3 (1895); see Bowden, supra note 25, at 501.
[FN114]. One scholar states that "[t]he strict construction of such laws resulted in the rejection of many grants which probably would have been recognized by Mexico . . . or by Congress . . . ." Bowden, supra note 25, at 501.
[FN115]. Differing interpretations of the interest protected by the treaty through the medium of the various confirmation processes were not the only cause of unevenness in the treatment of Spanish and Mexican grants. Mundane political factors often played an equally important role. For example, during its first 14 months of operation, the California land commission was controlled by Whigs. During that period, 70 claims were considered and 69 were confirmed. During the next year and one-half, the commission was controlled by Democrats. During that period, 325 grants were considered and only 223 were confirmed. Clearly, the Democrats had tightened up the requirements for confirmation. See Gates, supra note 78, at 402.
[FN116]. See infra note 156 and accompanying text.
[FN117]. See supra notes 73-98 and accompanying text.
[FN118]. See infra notes 119, 123, 131 and accompanying text.
[FN119]. 11 Stat. 374, 374 (1858). The other seven Congressional confirmation acts all contain similar language. See 12 Stat. 71, 71-72 (1860) ( "That the foregoing confirmation shall only be construed as quit- claims or relinquishments, on the part of the United States, and shall not affect the adverse rights of any other person or persons whomsoever."); 12 Stat. 887, 887 (1861) ("That the foregoing confirmation shall only be construed as quit claim or relinquishment, on the part of the United States, and shall not affect the adverse rights of any other person or persons whomsoever."); 14 Stat. 588, 588 (1866) ("[T]hat this confirmation shall only be construed as a relinquishment on the part of the United States, and shall not affect the adverse rights of any other person whomsoever."); 15 Stat. 342, 342 (1869) ( "That such confirmation shall only be construed as a quit-claim on [or] relinquishment of all title or claim on the part of the United States . . . ."]; 15 Stat. 438, 438 (1869) ("That the confirmation shall only be construed as a relinquishment of title on the part of the United States, and shall not affect any adverse valid right, should any such exist."); 20 Stat. 592, 593 (1879) ("That the foregoing confirmation shall only be construed as a quit claim or relinquishment of all title or claim on the part of the United States . . . and shall not affect the adverse rights of any person or persons . . . .").
[FN120]. Tameling v. United States Freehold & Emigration Co., 93 U.S. 644 (1877). See supra notes 106-11 and accompanying text.
[FN121]. In Inter-state Land Co. v. Maxwell Land Grant Co., 139 U.S. 569  (1893), the Court stated: 
    The confirmation and patenting of the grant . . . operated to devest[sic] the United States of all their rights to the land embraced in the grant which this country acquired from Mexico by the Treaty of Guadalupe Hidalgo. And the only way that that grant can be defeated now is to show that the lands embraced in it had been previously granted by the Mexican government to some other person. 
Id. at 580.
[FN122]. See Jones v. St. Louis Land & Cattle Co., 232 U.S. 355, 359-61 (1914) (holding that a claim to land based on a grant made and reported previously to the New Mexico surveyor-general was superior to another claim based on another grant confirmed in the same act of Congress); see also Board of Trustees of Anton Chico Land Grant v. Brown, 33 N.M. 398, 409-10, 269 P. 51, 55 (1928).
[FN123]. 26 Stat. 854, 857-58 (1891).
[FN124]. See La Joya Grant v. Belen Land Grant, 242 U.S. 595, 598  (1917) ("[T]he court of private land claims was without any power to revise the action of Congress in confirming a particular grant, or to confirm another grant for the same lands or any part of them, or to determine the rights of private persons, as between themselves, to such lands.").
[FN125]. Boquillas Land & Cattle Co. v. Curtis, 213 U.S. 339, 344 (1909). There was at one time considerable controversy about whether all confirmed Mexican land grant patents should be deemed "quitclaims" or "confirmations in the strict sense." Justice Field, in Beard v. Federy, 70 U.S. (3 Wall) 478, 491 (1865), characterized a patent issued under the California Land Claims Act of 1851 as a quitclaim deed. Justice Holmes, in Boquillas Land & Cattle Co., 213 U.S. at 344, rejected the Field "quitclaim" terminology and substituted "'confirmation in the strict sense." The meaning of the two terms, however, remains ambiguous. In Los Angeles Farming & Milling Co. v. City of Los Angeles, 217 U.S. 217, 227-31 (1910), Justice Day used the two terms almost interchangeably.
[FN126]. In Jackson v. Gallegos, 38 N.M. 211, 215, 30 P.2d 719, 721-22  (1934), the New Mexico Supreme Court held that, in a case involving land included in two grants, the claim based on the Lobato grant, which had "priority of grant and of delivery of juridical possession from the kingdom of Spain," prevailed over the claim based on the Polvadera grant, which had "priority of confirmation by the United States Court of Private Land Claims and of patent from the United States pursuant thereto." In that case, both parties had stipulated that both grants were "valid and perfect grant[s], except in so far as [their] validity may, as a matter of law, have been affected, as to the Lobato, by the subsequent grant of the Polvadera and its earlier confirmation and patent; and, as to the Polvadera by the priority of grant possessed by the Lobato." Id. at 215, 30 P.2d at 722. Despite the broad language that the court used in Jackson, both grants had been confirmed by congressional action, albeit simultaneously. It is conceivable that the court would have reached a different result if the senior grant had not been confirmed.
[FN127]. See supra notes 119-26 and accompanying text.
[FN128]. See infra notes 129-41 and accompanying text.
[FN129]. 9 Stat. 631 (1851).
[FN130]. Id. at 634.
[FN131]. In Singleton v. Touchard, 66 U.S. (1 Black) 342 (1861), the United States Supreme Court reviewed a California land grant case in which Touchard, who held a federal patent to the land at issue, sought to oust a number of settlers who held title descended from the pueblo grant of the city of San Jose. The Court upheld the ruling for Touchard and specifically approved a jury instruction: 
    "[T]hat in the action of ejectment the legal title must prevail; that the plaintiff had a legal title by his patent, and the defendants, if any, was but an inchoate and equitable title, which might avail in a court of chancery, but it could not avail the defendants in action of ejectment." 
Id. at 344; accord Carpentier v. Montgomery, 80 U.S. (13 Wall.) 480  (1872); Meader v. Norton, 78 U.S. (11 Wall.) 442 (1871).
[FN132]. 72 U.S. (5 Wall.) 326 (1867).
[FN133]. In Townsend v. Greeley, 72 U.S. (5 Wall.) 326, 335 (1867), the Court upheld a claim to land in San Francisco based on a conveyance from the city against a claim to the same land based on a federal patent. According to the Court, though the patented claim was also based on a sale by the pueblo of San Francisco, that sale had been invalid because it ran counter to the limitations placed on the city's power to alienate land under the original Spanish pueblo grant. The Court stated: 
    [W]hether the legal title . . . secured to the patentee was to be held by him, charged with any trust, was not a matter upon which either [1851 Act] board or court was called upon to pass. If the claim was held subject to any trust, before presentation to the board, the trust was not discharged by the confirmation . . . . [T]he confirmation . . . establishes the legal title . . . but it does not determine the equitable relations between him and third parties. 
Id. at 335; see infra notes 186-90 and accompanying text.
[FN134]. 130 U.S. 238 (1889).
[FN135]. In Minturn v. Brower, 24 Cal. 644 (1864), the California Supreme Court held: 
    [T]he citizen of the Mexican Republic who was seized in fee simple absolute of lands in California at the date of [the] treaty [of Guadalupe- Hidalgo], . . . could, if he chose to do so, have submitted his title and claim to such lands to be passed upon by the Commissioners and the proper Courts, under the Act of 1851, we have no doubt; but that he was bound to do so or lose his lands, we cannot believe was intended by the Act of Congress . . . . 
Id. at 664; see Phelan v. Poyoreno, 74 Cal. 448, 16 P. 241 (1887); see also Banks v. Moreno, 39 Cal. 233, 236 (1870), Stevenson v. Bennett, 35 Cal. 424, 431-32 (1868); Steinbach v. Moore, 30 Cal. 498, 507 (1866); Seale v. Gordon, 29 Cal. 104, 107 (1865); DeArgello v. Greer, 26 Cal. 615, 627 (1864). 
  The court in Minturn specifically considered the language in the California Land Claims Act of 1851 requiring that "each and every person claiming lands in California by virtue of any right or title derived from the Spanish or Mexican government, shall present the same to the said Commissioners," 9 Stat. 631, 632 (1851), and that "all lands the claims to which shall not have been presented to the said commissioners . . . shall be deemed, held, and considered as part of the public domain of the United States." 24 Cal. 644, 665. The court reasoned that this language was not intended to work a forfeiture on land title perfected under the law in force before the United States occupation. Id. at 665-69.
[FN136]. The record of the Senate debate regarding the Act of March 3, 1851 demonstrates that its supporters never intended to require the forfeiture of lands held through complete and valid title descended from the Mexican government, even if the title was not presented to the commission established by the act. 
  During the debates, Senator Davis of Massachusetts stated: 
    [T]his bill provides for settling and adjusting claims which are derived under the Spanish and Mexican governments. It is limited to that. The commission is instituted, as I understand it, for that purpose and that alone . . . [I]f an individual has already a good title vested in him by law he may stand still. He may refuse to bring his claim before the commission, and refusing to do so, although you should adjudge this tract shall pass into the public domain, it will not divest him of title. 
Cong. Globe, 31st Cong., 2d Sess. 361 (1851). 
  William Gwin, Senator from California and the bill's sponsor, stated: 
    If it [the bill] attempted to forfeit the title of any individual who did not present his claim, and declare that upon his failure to present it his title should be forfeited, it would be unconstitutional--it would be attempting to do that which I think we have not right to do . . . but the bill attempts no such thing. What does it do? It provides that lands in such cases shall be deemed the property of the United States, that is that the United States will claim it and treat it as a part of the public domain. That is all. It does not say that it shall be forfeited, but simply that the individuals who holds [sic] lands, and who have refused to make partition, shall be regarded as not having any title at all. If the claimants do not choose to have their titles examined and adjusted in the modes proposed, the courts are open to them, and they may try their titles on legal principles . . . . 
Id. at 363-64. In the passage above, Senator Gwin outlined a distinction ignored by federal courts dealing with the effect of the confirmation process instituted by the Act of 1851. Gwin drew a distinction between land "deemed" in the public domain and land forfeited. Those grantees holding good title who did not assert their claims before the 1851 Act commission were to suffer by having their lands presumed to be part of the public domain and by being forced to prove their rights through the courts, a process that Gwin assumed reasonably, if wrongly, would be more cumbersome than asserting claims before the commission.
[FN137]. Section 15 of the Act of March 3, 1851, 9 Stat. 631, 634, which provides that "the final decrees rendered by the said commissioners, or by the District or the Supreme Court of the United States, or any patent to be issued under this act, shall be conclusive between the United States and the said claimants only, and shall not affect the interests of third persons" was added to the text of the act as an amendment during the Senate debate. During the debate, Senator Walker, the amendment's author, stated: 
    We evidently do not design to do more than simply to relinquish in favor of the claimant who establishes his right to the land. We do not wish for a moment, as I understand it, to give him any advantage that he does not possess in right and justice against any private individual who may set up a claim to the same land . . . . In a patent . . . we do not attempt to convey title and invest it in any individual grantee or patentee. But I very much doubt whether the United States courts will adopt the idea which is here presented, that this is designed to be nothing more than a relinquishment of title. And if the tribunal which we are authorizing [the 1851 Act commission] to examine these claims comes to the conclusion that an individual has a right which entitles him to a patent from the government, it will make a great difference, unless we declare what is here designed. Therefore, I have offered this amendment. 
Id. at 428. Walker's words regarding the federal courts proved prophetic despite his amendment.
[FN138]. In Botiller, the Court stated: 
    [S]o far as the act of Congress is in conflict with the treaty with Mexico, that is a matter in which the Court is bound to follow the statutory enactments of its own government. If the treaty was violated by this general statute . . . it was a matter of international concern . . . . The Court . . . has no power to set itself up as the instrumentality for enforcing the provisions of a treaty with a foreign nation which the government of the United States, as a sovereign power, chooses to disregard. 
130 U.S. 238, 247 (1889).
[FN139]. See infra note 156 and accompanying text.
[FN140]. See supra notes 135-36 and accompanying text.
[FN141]. Obviously, by disallowing all nonasserted claims descended from the Spanish or Mexican government, the Court disallowed all claims that might have been superior to those Spanish and Mexican claims that were confirmed by the 1851 Act commission. 
  One exception to these guarantees arises when two grants confirmed by the commission or the federal courts cover the same land. See Henshaw v. Bissell, 85 U.S. 255, 266 (1873) (holding that in the case of a conflict between two patented grants, the court's inquiry must extend to the character of the original grants).
[FN142]. See supra notes 100-17 and accompanying text.
[FN143]. See supra notes 118-41 and accompanying text.
[FN144]. See infra note 156 and accompanying text.
[FN145]. See supra notes 48-141 and accompanying text.
[FN146]. In considering the human effects of the land title confirmation processes, one bit of outrageous fortune is worthy of note. In 1844, Don Juan B. Alvarado, a native Californio, received a grant for the Rancho Mariposa in what is now Mariposa County in the foothills of the Sierra Nevada. Fremont v. United States, 58 U.S. (17 How.) 542, 545 (1855). Three years later, at the end of the United States conquest, Alvarado, beset by creditors, was forced to sell the grant cheaply to John C. Fremont. L. PITT, supra note 25, at 36. During the gold rush, about $10,000,000 of gold was discovered on Fremont's Mariposa holding. Alvarado's grant specifically prohibited his selling it. Despite this, Fremont's right to the land was upheld by the United States Supreme Court in Fremont v. United States, 58 U.S. (17 How.) 542 (1855). See supra note 67. Under Mexican law, mineral rights did not pass with land title. See supra note 100 and accompanying text. However, the California Supreme Court upheld Fremont's right to the gold in Moore v. Smaw & Fremont v. Flower, 17 Cal. 199 (1861). See supra notes 100-05 and accompanying text. At one point, it was reported that Fremont's miners were washing out gold in such quantities that they sent it down to Fremont's home in Monterey in hundred-pound buckskin sacks, each worth about $25,000. A. NEVINS, FREMONT, PATHMAKER OF THE WEST 385- 86 (1939). For a discussion of the darker effects of the confirmation process, see infra notes 171-73 and accompanying text.
[FN147]. See supra notes 48-145.
[FN148]. 9 Stat. 922 (1848).
[FN149]. See supra notes 2-3 and accompanying text.
[FN150]. See supra notes 4-22 and accompanying text.
[FN151]. See National Audubon Soc'y v. Superior Court, 33 Cal. 3d 419, 658 P.2d 709, 189 Cal. Rptr. 346, (1983) (applying the public trust doctrine to appropriative water rights), cert. denied sub nom. Los Angeles Dep't of Water & Power v. National Audubon Soc'y, 464 U.S. 977 (1983); Marks v. Whitney, 6 Cal. 3d 251, 491 P.2d 374, 98 Cal. Rptr. 790 (1971) (expanding the scope of the public trust doctrine to include environmental preservation); supra notes 13-20 and accompanying text.
[FN152]. For a discussion of the impending collision between the expanded public trust doctrine presented in National Audubon Society and the undefined rights of Spanish and Mexican land grant title holders presented in Summa Corp., see supra notes 33-37 and accompanying text.
[FN153]. 466 U.S. 198 (1984).
[FN154]. 33 Cal. 3d 419, 658 P.2d 709, 189 Cal. Rptr. 346, cert. denied sub nom., Los Angeles Dep't of Water & Power v. National Audubon Soc'y, 464 U.S. 977 (1983).
[FN155]. The United States Supreme Court has recognized the central importance of the treaty on more than one occasion. See Summa Corp. v. California ex rel. State Lands Commission, 466 U.S. 198, 202-03 (1984); California Powder Works v. Davis, 151 U.S. 389, 395 (1894); Phillips v. Mound City Land & Water Ass'n, 124 U.S. 605, 610 (1888).
[FN156]. Article VIII of the treaty reads in full: 
    Mexicans now established in territories previously belonging to Mexico, and which remain for the future within the limits of the United States, as defined by the present treaty, shall be free to continue where they now reside, or to remove at any time to the Mexican Republic, retaining the property which they possess in the said territories, or disposing thereof, and removing the proceeds wherever they please, without their being subjected, on this account, to any contribution, tax, or charge whatever. 
    Those who shall prefer to remain in the said territories, may either retain the title and rights of Mexican citizens, or acquire those of citizens of the United States. But they shall be under the obligation to make their election within one year from the date of the exchange of ratifications of this treaty; and those who shall remain in the said territories after the expiration of that year, without having declared their intention to retain the character of Mexicans, shall be considered to have elected to become citizens of the United States. 
    In the said territories, property of every kind, now belonging to Mexicans not established there, shall be inviolably respected. The present owners, the heirs of these, and all Mexicans who may hereafter acquire said property by contract, shall enjoy with respect to it guaranties [sic] equally ample as if the same belonged to citizens of the United States. 
9 Stat. 922, 929-30 (1851) (The official text of the treaty included all provisions in both English and Spanish. The Spanish text is not included here.).
[FN157]. See, e.g., Summa Corp., 466 U.S. at 202-04; Botiller v. Dominguez, 130 U.S. 238, 247 (1889); Tameling v. United States Freehold & Emigration Co., 93 U.S. 644, 663 (1877).
[FN158]. The Court stated in full: 
    Article VIII of the treaty [of Guadalupe-Hidalgo] protected all existing property rights within the limits of the ceded territory, but it neither created the rights nor defined them. Their existence was not made to depend on the Constitution, laws or treaties of the United States. There was nothing done but to provide that if they did in fact exist under Mexican law, or by reason of the action of Mexican authorities, they should be protected. Neither was any provision made as to the way of determining their existence. All that was left by implication to the ordinary judicial tribunals. Any court, whether state or national, having jurisdiction of the parties and of the subject-matter of the action, was free to act in the premises. 
California Powder Works v. Davis, 151 U.S. 389, 395 (1894) (quoting  Phillips v. Mound City Land & Water Ass'n, 124 U.S. 606, 610 (1888)).
[FN159]. See supra note 156 and accompanying text.
[FN160]. See supra note 156 and accompanying text.
[FN161]. See supra note 156 and accompanying text.
[FN162]. The Court stated: 
    By article 8 of the treaty of Guadalupe Hidalgo, and article 5 of the Gadsden Treaty, the property of Mexicans, within the territory ceded by Mexico to the United States, was to be "inviolably respected," and they and their heirs and grantees were "to enjoy . . . guaranties [sic] equally ample as if the same belonged to citizens of the United States." 
Astiazaran v. Santa Rita Land & Mining Co., 148 U.S. 80, 81 (1893). 
  Later, in Ainsa v. United States, 161 U.S. 208, 220 (1896), and United States v. Sandoval, 167 U.S. 285, 290 (1896), the Court reformulated its precise of the treaty along lines more exactly corresponding to the language in Article VIII (i.e., distinguishing between resident and nonresident Mexican property holders): 
    By Article VIII of the treaty of Guadalupe-Hidalgo . . . Mexicans, established in territories previously belonging to Mexico and remaining for the future within the limits of the United States, as defined by the treaty, were free to continue where they then resided or to remove at any time to the Mexican Republic, "retaining the property which they possess in said territories, or disposing thereof, and removing the proceeds . . . and in the said territories, property of every kind, now belonging to Mexicans not established there, shall be inviolably respected. The presented owners, the heirs of these, and all Mexicans who may hereafter acquire said property by contract, shall enjoy, with respect to it, guaranties [sic] equally ample as if the same belonged to citizens of the United States." 
Ainsa, 161 U.S. at 220-21. The Court, however, never rejected its earlier formulation and continued to cite Astiazaran with approval. See Asina, 161 U.S. at 220.
[FN163]. 31 Cal. 3d 288, 644 P.2d 792, 181 Cal. Rptr. 599, (1982), rev'd sub nom. Summa Corp. v. California ex rel. State Lands Commission, 466 U.S. 198 (1984).
[FN164]. 466 U.S. 198 (1984).
[FN165]. 31 Cal. 3d at 303, 644 P.2d at 805, 182 Cal. Rptr. at 613.
[FN166]. Id., 644 P.2d at 805, 182 Cal. Rptr. at 613.
[FN167]. 466 U.S. 198, 205-07 (1984). The inviolability argument was made even more forcefully in Petitioners Brief in the Summa Corp case. See Petitioner's Brief at 16-17, Summa Corp., 466 U.S. 198 (1984).
[FN168]. 466 U.S. at 206-07 n.4.
[FN169]. See J. DUKEMINIER & J. KRIER, PROPERTY 1093, 1212 (1981).
[FN170]. One intriguing open question regarding the issue of rights included in title descended from Spanish and Mexican land grants, and the interpretation of the cases and statutes bearing on those rights, is the extent to which our present confusion is a result of profound changes in the concept of real property over the last century and a half. It is reasonable to surmise that the legislators and lawyers who drafted the Treaty of Guadalupe-Hidalgo and the California Land Claims Act of 1851, and who authored the first judicial opinions regarding land grants, subscribed to something like the "Blackstonian" or "absolutist" concept of property identified by recent scholars. Vendervelde, supra note 29, at 330-33 (1980). Later jurists, involved in twentieth-century interpretations of the treaty, statutes, and cases have subscribed to something more akin to the Hohfeldian "bundle of legal relations" concept of property. See Hohfeld, Fundamental Legal Conceptions as Applied in Judicial Reasoning, 26 YALE L.J. 710 (1917). Under the older concept, property is a uniform right or power of dominion over a thing limited by tradition, while under the newer concept, property is a variable collection of rights, immunities, and privileges. Under the older concept, terms like "claim" and "property" require no definition. Under the newer concept they do. Much confusion may have resulted from later jurists constructing a retroactive definition of the interest protected by the Treaty of Guadalupe-Hidalgo, a definition that earlier jurists did not feel was required. See also M. HORWITZ, THE TRANSFORMATION OF AMERICAN LAW 31-62 (1977).
[FN171]. 6 H. BANCROFT, HISTORY OF CALIFORNIA, 576-78 (1888). Another historian, Paul Gates, vigorously denies that the California land confirmation process was an instrument through which Yankee conquerers plundered the native Californios. See Gates, Adjudication of Spanish and Mexican Land Claims in California, 21 HUNTINGTON LIBR. Q. 213, 244 (1958). Gates describes Bancroft's position as "'sheer nonsense" and as "an unreasoning and unjust condemnation of the land law which so long characterized elite California opinion." Gates, supra note 78, at 405. Even Gates admits that the assertion that "numerous Spanish speaking Californios lost their great ranchos or at least the larger part of them in the first generation after American control was established is probably true." Id. at 410. Gates, however, attributes this to factors other than the land law, among them taxes. Apparently, Gates' analysis has not swayed many historians from the traditional view of the California Land Claims Act of 1851 presented by Bancroft. See L. PITT, supra note 25, at 89.
[FN172]. See L. PITT, supra note 25, at 95-97: 
    The Californians had to engage in relentless backyard guerrilla warfare with settlers bent on outright confiscation. At first the settlers would only encroach on the outskirts of an estate, often taking up uninhabited land in good faith and paying rent for it . . . . [B]ut with each passing week in 1852 the number of settlers increased, and their field of battle grew wider and their mood more grim . . . . 
    Bay-region settlers quit paying rent as soon as the Land Law [Act of March 3, 1851] took effect, on grounds that nobody owned the land. Initially, if a ranchero claimed 12 square leagues, they left him a sanctuary of 4 leagues and nibbled at the remaining 8, each squatter staking out 160 acres. In addition, they appropriated the rancheros' goods and crops for their own use or sold them in San Francisco. The Peralta squatters cut and milled orchard trees and took cattle to slaughter pens in an altogether businesslike fashion. Later they invaded the last four leagues, designated 160-acres parcels to the owner and his sons, and thus made yeomen out of ranchers. As though to emphasize their muscular reforms, they burned the Californians' crops, shot stray cattle, chased off vaqueros, tore down or occupied outlying buildings, blocked off gates and fenced in access routes. Now and again, to show their "magnaminity," squatters leased range space to the claimants. But some rancheros could not fetch drinking water or firewood or hold a rodeo without a fight. Several Californios, like Senior Pena's son who went out to seed his father's field, and the thirty-year old Jose Sunol, were killed. 
Id. at 95-96.
[FN173]. As Justice Nelson stated in United States v. Vallejo, 66 U.S. (1 Black) 541 (1861): 
    This Government has bound itself by a solemn treaty to respect all just claims which the citizens of California held . . . . I shall not comment upon the good faith with which this obligation has been observed, or whether it was acting in good faith to these new citizens to compel every owner of a grant or title under Mexico to enter into a long and expensive litigation, beginning at home and ending here [at the Supreme Court]; a litigation, too, with one who paid no costs, [the federal government] while it was ruinous to the claimant, who, if he retained one half for himself, when successful, was considered fortunate. 
Id. at 556. John Sutter, owner of the land on which gold was first discovered in California, suffered the loss of almost all his extensive land holdings through confirmation litigation. See Curtis, The Mexican Land Grants of John Sutter, 55 CAL. ST. B.J. 118 (1980).
[FN174]. See Hohfeld, supra note 170.
[FN175]. The California Land Title Association in its Amicus Brief for Petitioner in Summa Corp. raised the spectre of dormant Mexican land rights: 
    If the public trust easement was unaffected by the confirmation proceedings conducted pursuant to the 1851 Act, it follows that other public property rights recognized under Mexican law may likewise have survived the United States issuance of an unqualified patent. . . . If this is the case . . . then there is virtually no limit to the Mexican public property rights to which even uplands within Mexican land grants might be subject. 
CLTA Amicus Brief at 6-7, Summa Corp., 466 U.S. 198 (1984).
[FN176]. See supra notes 156-62 and accompanying text.
[FN177]. The protocol states: 
    The American government by suppressing the Xth article of the Treaty of Guadalupe, did not in any way intend to annul the grants of land made by Mexico in the ceded territories. These grants . . . preserve the legal value which they may possess, and the grantees may cause their legitimate titles to be acknowledged before the American tribunals. 
    Conforming to the laws of the United States, legitimate titles to every description of property, personal or real, existing in the ceded territories, are those which were legitimate titles under the Mexican laws of California and New Mexico. . . . 
  5 H. MILLER, TREATIES AND OTHER INTERNATIONAL ACTS OF THE UNITED STATES OF AMERICA 380-82 (1937). The protocol concerns itself with the sanctity of title to property and therefore does not conflict with the proposed equal treatment principle, which addresses itself to what rights should be considered to be included in title.
[FN178]. 466 U.S. 198 (1984).
[FN179]. E.g., Borax Consolidated Ltd. v. Los Angeles, 296 U.S. 10 (1935) (disputed title to patented tidelands); United States v. Coronado Beach Co., 255 U.S. 472 (1921) (same); Thompson v. Los Angeles Farming & Milling Co., 180 U.S. 72 (1901) (disputed title to former mission lands).
[FN180]. 181 U.S. 481 (1901).
[FN181]. 265 U.S. 472 (1924).
[FN182]. 9 Stat. 631 (1851). For a description of the act, see notes 73-77 and accompanying text.
[FN183]. 130 U.S. 238 (1889). For a discussion of the Botiller interpretation of the effect of the California Land Claims Act of 1851 on unasserted claims, see supra notes 134-41 and accompanying text.
[FN184]. See supra notes 161-71 and accompanying text.
[FN185]. The Court appealed to the pledge of inviolability in the Treaty of Guadalupe-Hidalgo, by implication, in Barker, 181 U.S. at 491-92: 
   There is an essential difference between the power of the United States over lands to which it has had full title, and of which it has given to an Indian tribe a temporary occupancy, and that over lands which were subjected by the action of some prior government to a right of permanent occupancy, for in the latter case the right, which is one of private property, antecedes and is superior to the title of this government, and limits necessarily its power of disposal. Surely a claimant would have little reason for presenting to the land commission his claim to land, and securing a confirmation of that claim, if the only reason was to transfer the naked fee to him, burdened by an Indian right of permanent occupancy. 
The Court makes a similar point in Summa Corp., 466 U.S. at 205: "The question we face is whether a property interest so substantially in derrogation of the fee interest patented to petitioner's predecessors can survive the patent proceedings conducted pursuant to the statute implementing the treaty of Guadalupe-Hidalgo [The California Land Claims Act of 1851]. We think it cannot."
[FN186]. 58 U.S. (17 How.) 542 (1855).
[FN187]. 181 U.S. 481 (1901).
[FN188]. E.g., Meader v. Norton, 78 U.S. (11 Wall.) 442 (1871); United States v. Moreno, 68 U.S. (1 Wall.) 400 (1864); Singleton v. Touchard, 66 U.S. (1 Black ) 342 (1862); United States v. Fossat, 61 U.S. (20 How.) 413 (1858); United States v. Reading, 59 U.S. (18 How.) 1 (1856).
[FN189]. Regarding water rights, see Los Angeles Farming & Milling Co. v. Los Angeles, 217 U.S. 217 (1910) (holding that the Treaty of Guadalupe-Hidalgo and the subsequent confirmation process did not alter the water rights incident to Spanish and Mexican pueblo grants); accord Boquillas Land & Cattle Co. v. Curtis, 213 U.S. 339 (1909); Devine v. Los Angeles, 202 U.S. 313 (1906); Hooker v. Los Angeles, 188 U.S. 314 (1903).
[FN190]. In Townsend v. Greeley, 72 U.S. (5 Wall.) 326, 335 (1866), the Court stated: 
    Nor is there anything in the Act of March 3rd 1851 [California Land Settlement Act] which changes the nature of estates in land by individuals or towns . . . . 
    By proceedings under that act, imperfect rights--mere equitable claims-- might be converted by decrees of the board or the courts, and the patent of the government following, into legal titles; but whether the legal title thus secured to the patentee was to be held by him charged with any trust, was not a matter upon which either the board or the court was called upon to pass. If the claim was held subject to any trust before presentation to the board, the trust was not discharged by the confirmation . . . . The confirmation establishes the legal title . . . but it does not determine the equitable relations between him and third parties. 
The facts of Townsend show that the Court's ruling was intended to include all interests, including "rights of permanent occupancy," "trusts," and "equitable relations." See supra note 133.
[FN191]. 181 U.S. at 490-91.
[FN192]. 130 U.S. 238 (1889).
[FN193]. The Court stated: 
    If these Indians had any claims founded on the action of the Mexican government they abandoned them by not presenting them to the commission for consideration, and they could not, therefore . . . "resist successfully any action of the government in disposing of the property." If it be said that the Indians did not claim the fee, but only the right of occupation, and, therefore, do not come within the provision of section 8 [of the Act of 1851] as persons "claiming lands in California by virtue of any right or title derived from the Spanish or Mexican government," it may be replied that a claim of a right of permanent occupancy of land is one of far-reaching effect, and it could not well be said that lands which were burdened with a right of permanent occupancy were a part of the public domain and subject to the full disposal of the United States. 
181 U.S. at 491 (quoting Beard v. Federy, 70 U.S. (3 Wall.) 478, 492-93  (1866)).
[FN194]. Id. at 492; see supra note 185.
[FN195]. See supra note 156 and accompanying text.
[FN196]. 265 U.S. 472 (1924).
[FN197]. Id. at 481-82.
[FN198]. Id. at 486.
[FN199]. The Court stated: 
    The question whether that decision [Barker v. Harvey] shall be followed here or overruled admits of but one answer. The decision was given twenty- three years ago and affected many tracts of land in California, particularly in the southern part of the State. In the meantime there has been a continuous growth and development in that section, land values have enhanced, and there have been many transfers. Naturally there has been reliance on the decision. The defendant in this case purchased fifteen years after it was made. It has become a rule of property, and to disturb it now would be fraught with many injurious results. Besides, the government and the scattered Mission Indians have adjusted their situation to it in several instances. 
Id.
[FN200]. See supra notes 10-31 and accompanying text.
[FN201]. E.g., People ex rel. Webb v. California Fish Co., 166 Cal. 576, 138 P. 79 (1913) (owners of tidelands in the state of California hold title subject to the public trust easement); see also Marks v. Whitney, 6 Cal. 3d 251, 491 P.2d 374, 98 Cal. Rptr. 790 (1971) (reaffirming the public trust tidelands easement and extending the public uses allowed by it).
[FN202]. See supra notes 49-72 and accompanying text.
[FN203]. See supra notes 99-145.
[FN204]. See supra note 156 and accompanying text.
[FN205]. The Summa Corp. holding possesses another major flaw not discussed in this Comment. For the first time in the history of adjudication under the California Land Claims Act of 1851, the Supreme Court in Summa Corp. treats the state of California as a "person" for purposes of the eighth section of the Act, which requires all "persons" to present their claims to land to the commission established by the act. See 9 Stat. 631, 632 (1851); 466 U.S. at 206-07. Logically, this interpretation of the act would have required the state to present all its claims to lands within its borders to the 1851 Act commission. The state, of course, did no such thing. If California is, in fact, a "person" for purposes of the Act of 1851, then it follows that its title to its million acres of land, and any version of the public trust, are barred from assertion. See Respondent's Brief for Rehearing at 6-13, Summa Corp., 466 U.S. 198 (1984) (on file at UCLA Law Review). Congress did not intend the Act of 1851 to divest California of all its land holdings. It is also unlikely that the Supreme Court intended to do so, despite its reasoning in Summa Corp.
[FN206]. See supra note 156 and accompanying text.
[FN207]. See generally L. PITT, supra note 25.
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